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INTRODUCTION AND SUMMARY 

I. Notice.  The FNPRM proposed to tighten regulation of low-bandwidth 

business data service (“BDS”) markets.  The Commission has provided no support 

for its contention that this proposal provided adequate notice for the Order’s 

radical deregulation.  

II. Interoffice transport.  The Commission’s lawyers do not even attempt 

to defend the Order’s use of the distance from an end user’s location to transport 

facilities to justify complete deregulation.  They instead offer meritless post hoc 

justifications. 

III. The competitive market test for channel terminations.  The FCC 

does not dispute that 86% of business locations requiring bandwidth below 

50 Mbps are served by a single BDS provider.  Yet the “competitive market test” 

(“CMT”) adopted by the Commission deems more than 90% of business locations 

competitive based on nearby “potential” competition.  This transformation relies 

on two “tricks.”  The “trick” in the wireline prong of the CMT is that it irrationally 

counts competitors serving high-bandwidth locations as competition in low-

bandwidth locations.  And the “trick” in the cable prong of the test is that it 

irrationally treats cable companies that do not provide BDS as true competitors.    

The Commission’s lawyers no longer claim that the Horizontal Merger 

Guidelines (“HMG”) support that test, although the Order cited the HMG a dozen 



times.  Moreover, the test unreasonably departs from both the Commission’s prior 

decisions and economic principles by deeming a hypothetical duopoly to provide 

sufficient competition to justify deregulation.  Finally, the Commission’s irrational 

test cannot be saved by invoking the costs of regulation without any serious 

analysis of those costs or the benefits provided by just and reasonable BDS rates. 

 IV. Packet-based services.  The FCC misreads the record by concluding 

that competitors can feasibly deploy low-bandwidth Ethernet service.  It has 

provided no sound justification for deregulating that service when no competitive 

alternatives to the incumbent’s low-bandwidth service exist.  

 V. Section 208.  The FCC’s brief attempts to promote the Commission’s 

complaint process from a “safety valve” to the centerpiece of the Commission’s 

enforcement procedure.  But the Order removes all benchmarks for rates in 90% of 

locations, leaving no way to determine whether rates are just and reasonable, even 

as a “safety valve.”    

VI. The wholesale access rule.  The Commission has not met its own 

requirements for eliminating the Wholesale Access Rule.  And the Commission 

has again failed to explain how the record before it supports the elimination of the 

rule in its entirety.   



ARGUMENT 

 THE FNPRM FAILED TO PROVIDE ADEQUATE NOTICE. 

1. The FNPRM identified specific failures in the BDS market, ultimately 

concluding that “competition is lacking in BDS at or below 50 Mbps in many 

circumstances.”  Business Data Services in an Internet Protocol Environment, 31 

FCC Rcd. 4723 ¶271 (2016) (“FNPRM”) (JA_____).  The Commission also found 

that its prior 1999 analysis “failed to reflect the scope of competitive entry” 

because it focused on metropolitan statistical areas.  Id. ¶287 (JA_____).  The 

FNPRM accordingly “propose[d] a test” for analyzing competition at “a more 

granular area,” precisely to avoid “repeat[ing] the errors of the 1999 . . . regime by 

granting [regulatory] relief too broadly to cover areas where competition is not 

present or unlikely to occur.”  Id. ¶¶271, 289-90 (JA_____, ____). 

The Commission’s brief pretends that none of this happened.  According to 

the FCC, the FNPRM both “plainly gave notice it might lift ex ante regulation in 

many markets” and warned of “large scale de-regulation.”  FCC Br. at 28.  But the 

FNPRM actually indicated that any deregulation would “go[] hand in hand” with 

“a tailored set of rules to safeguard customers in non-competitive markets.”  

FNPRM ¶¶4, 11 (JA_____, ____).  And, again, the FNPRM expressly found that 

“non-competitive markets” include “BDS at or below 50 MBPS in many 

circumstances” and documented the substantial evidence of incumbent market 



power at these low bandwidths.  FNPRM ¶¶271, 237-244 (JA_____, ____-____).  

The FNPRM thus failed to provide notice that the Commission would deregulate 

low-bandwidth BDS on a “large scale”—it instead proposed to tighten regulation 

in low-bandwidth BDS markets lacking competition.  That the FNPRM’s test 

would deregulate some markets on a targeted basis does not alter this conclusion. 

With respect to interoffice transport, the Commission does not suggest that 

the FNPRM in any way presaged complete deregulation—because it did not.  

Adequate notice was thus clearly lacking.     

2. The Commission alternatively contends that it does not matter whether the 

FNPRM provided adequate notice because the agency released a draft order shortly 

before adopting the final one.  FCC Br. at 31-32.  The Commission points to the 

“three weeks” between publication of the draft order and adoption of the final 

Order as sufficient “notice,” although commenters really had only two weeks 

because the Commission’s rules bar comment during the week prior to 

consideration of a draft order.    

More importantly, any period short of a few months would have been 

inadequate.  The Commission acknowledges that the purpose of the APA notice 

requirement is to allow “interested parties to offer informed criticism and 

comments.”  FCC Br. at 22 (emphasis added).  But the kinds of complex economic 

issues presented by the Order cannot be subjected to informed criticism in a span 



of two weeks.  Moreover, in this case the Commission did not release a list of the 

counties deregulated by the Order until after it was adopted, making informed 

criticism particularly difficult.  Petitioners’ April 2017 submissions (see FCC Br. at 

32 n.7) thus were unable to address questions as fundamental as whether the draft 

order’s assumptions matched reality in those deregulated counties. 

The Commission cites no case that has ever accepted the argument that a 

draft order issued just weeks before adoption of the final rules satisfies the APA’s 

notice requirement.  In fact, the cases consistently indicate that “[e]nforcing the 

APA’s notice and comment requirements” requires an agency to reveal the “‘basis 

for a proposed rule in time to allow for meaningful commentary.’”  American 

Radio Relay League, Inc. v. FCC, 524 F.3d 227, 237 (D.C. Cir. 2008) (emphasis 

added).  That did not happen here.  

3. The Commission also argues that the rules adopted in the Order were a 

“‘logical outgrowth’ of the rule[s] proposed.”  FCC Br. at 27.  But the Commission 

fails to cite any case suggesting that its about-face here would satisfy that standard. 

The Commission notes that, under Agape Church, Inc. v. FCC, 738 F.3d 

397, 412 (D.C. Cir. 2013), the rules adopted need not be “coterminous” with those 

proposed.  But Agape is nothing like this case.  The court there found that the 

Commission’s rule requiring cable operators to provide equipment allowing 

customers to “downconvert” digital signals was a logical outgrowth of an NPRM 



seeking comment on whether to continue to require operators to perform that 

downconversion.  But the NPRM specifically noted that the downconversion could 

be conducted by end-user equipment—“set-top boxes”—instead of by the 

operators themselves.  Id. at 412.  The Agape court therefore concluded that the 

final rule substituting one method of achieving downconversion for another was a 

“logical outgrowth,” particularly given that the NPRM identified the set-top box 

alternative. 

The Commission baldly asserts (FCC Br. at 31 n.6) that this case is “unlike” 

CSX Transportation, Inc. v. Surface Transportation Board, 584 F.3d 1076, 1081 

(D.C. Cir. 2009), on which petitioners relied in their opening brief—but does not 

say why.  That case makes clear that an agency does not satisfy the APA’s notice 

obligations by “repudiat[ing] its proposed” approach and “adopt[ing] its inverse.”  

Envtl. Integrity Project v. EPA, 425 F.3d 992, 998 (D.C. Cir. 2005).  

 THE ORDER’S DEREGULATION OF INTEROFFICE TRANSPORT 
WAS UNREASONABLE. 

 The Order completely deregulated interoffice transport based on the 

Commission’s finding that many end user locations are within a half-mile of 

competitive transport facilities.  Business Data Services in an Internet Protocol 

Environment, 32 FCC Rcd. 3459 ¶91 (2017) (“Order”) (JA_____).  But the 

Commission’s brief abandons any claim that distances between end users and 



competitive fiber are even relevant to determining the likelihood of competitive 

entry. 

The Commission instead asserts that the Order’s conclusion was based on 

“considerable additional evidence that competition in the transport market is robust 

and widespread,” and that the data relating to end user locations merely 

“confirm[ed] its conclusion.”  FCC Br. at 36 (quotations omitted).  But neither the 

Order nor the Commission’s brief explains how “other factors” support the finding 

that competition is “pervasive at the local level”—which was the Order’s stated 

basis “justify[ing] relief . . . nationwide.”  Order ¶91 (JA_____).   

The “other factors” advanced by the Commission’s brief are, at best, broad 

statements regarding the availability of competitive transport at the national or 

metropolitan level.  Indeed, several show the lack of competitive transport 

providers in many local markets.  For example, a declaration submitted by XO and 

cited in the Order as evidence of “considerable competition for transport” states 

that “when one or both endpoints” on an interoffice transport route fall outside of 

high-density, high-demand “central[ business districts] and first ring of suburbs . . . 

the availability of competitive transport falls off dramatically” and the ILEC is 

often “the only choice for interoffice transport.”  Chambless Decl. ¶10, appended 

to Jan. 27, 2016 XO Communications Comments (JA_____); Order ¶80 

(JA_____).  



Prior to the Order, the Commission’s assessment of competition in local 

interoffice transport markets focused on the presence of competitors at the end 

points.  See, e.g., Access Charge Reform, 14 FCC Rcd. 14221 ¶77 (1999).  

However, none of the record evidence cited by the Commission in the Order relate 

to the relevant geographic markets for local interoffice transport—i.e., between the 

two end points, at least one of which is an ILEC end office.   

The Commission’s brief suggests (at pp. 38-40) that interoffice transport is 

the tail on the transport dog, but that is just wrong.  Interoffice transport is the 

whole dog here.  A competitive BDS provider that needs to buy an ILEC channel 

termination has its customers’ communications delivered from the customer’s 

location to an ILEC end office.  Therefore, analysis of transport must look at the 

availability of transport from ILEC end offices, which the Order simply did not do. 

 THE COMPETITIVE MARKET TEST FOR CHANNEL 
TERMINATIONS IS IRRATIONAL. 

Even though only 14% of low-bandwidth BDS locations are served by a 

provider other than the incumbent, the FCC developed a competitive market test 

with two prongs, each of which independently deems more than 90% of locations 

to be competitive.  The first prong relates to potential competition by other 

telecommunications carriers; the second to potential competition from cable 

operators.  Both are deeply flawed. 



A. COMPETITIVE CARRIERS LOCATED A HALF-MILE 
AWAY ARE IMAGINARY COMPETITORS. 

The CMT’s first prong deems an entire county competitive if half of BDS 

locations are within a half-mile of a building served by a competitive provider.  

This prong thus simply accepts that businesses within the county that are not 

within half a mile of a building served by a competitor will have no competitive 

options.  But even businesses that are within half a mile will enjoy competition 

only if competitors can routinely extend their networks to serve low-bandwidth 

customers.  They cannot, due to the high costs of network construction and low 

revenue associated with low-bandwidth customers.  See Pet. Br. at 44-50.  Again, 

then, the “trick” here that results in 90% of locations being deemed competitive is 

that the Commission counts competitors able to serve customers paying for high-

bandwidth services as potential competition for the low-bandwidth DS1 and DS3 

services governed by the CMT.  That is irrational.     

The Commission’s brief repeats this “trick” over and over.  It spends pages 

rehearsing evidence purporting to show that “‘competitors typically compete for 

customers in buildings within about a half mile of their network facilities.’”  FCC 

Br. at 44 (quoting June 28, 2016 AT&T Comments at 11 (JA_____) (citing Jan. 

27, 2016 Baker Decl. ¶43 (JA_____))).  But the Commission’s evidence does not 

show that competitors “typically compete” for the low-bandwidth customers 

affected by the CMT within a half-mile of their networks.   



To the contrary, as Dr. Jonathan Baker explained in the declaration that the 

Commission curiously claims supports mass deregulation, see Order ¶¶41n.135, 

40n.132 (JA_____), even within a half-mile limit construction will not occur 

unless *** BEGIN HIGHLY CONFIDENTIAL ***  

 *** END 

HIGHLY CONFIDENTIAL ***.  Jan. 27, 2016 Baker Decl. ¶40n.37 (JA_____).  

And that volume threshold typically involves “at least a single 1 Gbps customer, 

three 50 Mbps customers, or seven 10 Mbps customers at each customer location.”  

Id. ¶100 (JA_____).   

XO Communications’ George Kuzmanovski and Windstream’s Dan Deem 

explained similar difficulties in their declarations on which the FCC relies.  See 

Order ¶40n.133 (citing Jan. 27, 2016 Kuzmanovski Decl. ¶24 (JA_____)) (*** 

BEGIN HIGHLY CONFIDENTIAL ***  *** END HIGHLY 

CONFIDENTIAL *** of all approved builds are for distances shorter than *** 

BEGIN HIGHLY CONFIDENTIAL ***  END 

HIGHLY CONFIDENTIAL ***); see id. ¶35 (JA_____) (just *** BEGIN 

HIGHLY CONFIDENTIAL ***  *** END HIGHLY 

CONFIDENTIAL *** of all nearby locations analyzed for construction were 

completed or in process); Jan. 27, 2016 Deem Decl. ¶51 (JA_____) (“numerous 

barriers will prevent Windstream from reaching many buildings even within” a *** 



BEGIN HIGHLY CONFIDENTIAL ***  *** END HIGHLY 

CONFIDENTIAL ***).   

Windstream made the same points in comments cited by the Commission.  

See Order ¶45n.146 (JA_____) and FCC Br. at 45 (quoting Jan. 27, 2016 

Windstream Comments at 36-38 (JA_____)) (Windstream must “rely heavily” on 

leasing rather than building “last-mile access,” because even within a *** BEGIN 

HIGHLY CONFIDENTAL ***  

 *** END HIGHLY CONFIDENTAL*** due to high construction 

costs, problems “negotiat[ing]” building “access,” and low “anticipated level of 

demand”).  Indeed, a “single 100 Mbps circuit almost never generates the amount 

of revenue required to justify deployment of a new last-mile connection . . . even 

when Windstream has already deployed fiber feeder in the customer’s vicinity.”  

June 28, 2016 Windstream Comments at 33 (JA_____).   

The Commission’s only defense of the “trick” is to claim that the rare 

exception proves the rule.  The Commission urges the Court to consider that, in 

some cases, a competitor may take “a more circuitous route” to generate sufficient 

demand if enough BDS customers are clustered closely enough together.  FCC Br. 

at 46.  The FCC observes that a relatively unknown CLEC had success using this 

approach to serve *** BEGIN HIGHLY CONFIDENTIAL ***  

 *** END HIGHLY CONFIDENTIAL *** out of the nearly 



one million buildings left unregulated by the Order.  Id. (citing Order ¶42n.140 

(JA_____)).  The FCC also observes that another competitor has served a small 

percentage of its low-bandwidth customers by building facilities at distances 

exceeding half a mile.  Id. at 45-46 (citing an August 9, 2016 study not mentioned 

in the Order).  The FCC then places the average cost per lateral at just $21,200 

assuming construction for 20 customers at once, id. at 48—a bulk discount that 

even the Order acknowledges is “rarely” available.  See Order ¶52 (JA_____). 

But the question before the Commission was not whether low-bandwidth 

entry ever occurs; the 14% figure shows it does.  The question was where entry at 

low bandwidths realistically might occur, the determination of which is the entire 

purpose of creating a CMT.  Yet the “circuitous routes” that have become the 

centerpiece of the Commission’s defense rely on a handful of scattered anecdotes 

that only underscore how infrequently the strategy is available.   

The FCC also attempts to defend the half-mile test by claiming that AT&T, 

a BDS incumbent, “strives to maintain” a distance below half a mile between its 

customers and its network.  FCC Br. at 44.  As an ILEC, however, AT&T need 

only build competing connections to serve customers outside of its incumbent 

territory.  But because ILECs face “barriers similar to independent competitive 

LECs out-of-region,” they almost never build out-of-region connections, choosing 



instead to purchase circuits from the local incumbent.  FNPRM ¶¶233, 243 

(JA_____, ____). 

Finally, the Commission’s argument that the Court must defer to its buildout 

“predictions” misses the mark, because the “deference owed agencies’ predictive 

judgments gives them no license to ignore the past when the past relates directly to 

the question at issue.”  BellSouth v. FCC, 469 F.3d 1052, 1060 (D.C. Cir. 2006).  

Here, predictions of widespread low-bandwidth entry have been proven wrong 

over the course of this fifteen-year proceeding, as the 86% figure shows.  See Pet. 

Br. at 8-14.   

B. CABLE OPERATORS ARE ALSO IMAGINARY 
COMPETITORS. 

The CMT’s second prong pretends that nearby cable operators are real-life 

BDS competitors.  As Petitioners explained, the “trick” in the second prong is that 

local cable operators count as a competitor even if they do not provide BDS or plan 

to do so.  Pet. Br. at 50-53.  So long as the local cable operator provides a 

residential customer with a “best efforts” broadband service using their hybrid-

fiber coaxial (“HFC”) networks, the result is deregulation of the business data 

services market, which by definition requires more than best efforts, and which the 

FCC—its protestations notwithstanding—defined as a separate product market on 

that basis.   



But cable operators cannot use their HFC networks to provide BDS in any 

significant quantity, much less with the ubiquity assumed by the CMT.  That is 

because cable HFC networks have limited capacity shared among business and 

residential users.  Thus, if cable operators guarantee HFC bandwidth to a growing 

number of BDS users, they would be unable to deliver the residential TV and 

Internet services at the core of their businesses—a fact that the cable industry 

repeatedly emphasized to the Commission, which consistently ignored it in the 

Order.  Indeed, the Cable Industry Intervenors do not recant their prior conclusion 

that “[t]he Commission’s assumption that cable company HFC networks are 

ubiquitously deployed for BDS purposes reflects a fundamental 

misunderstanding,” June 28, 2016 NCTA Comments at 29 (JA_____), even though 

they express general support for deregulation that is likely to seriously harm their 

competitors. 

The Commission’s brief relies for the first time on record evidence 

purportedly showing that at least one cable operator, Cox, can use HFC facilities to 

provide “widespread BDS” at relatively low bandwidths.  FCC Br. at 54-55.  This 

argument is too little too late.  It is too late in that courts cannot accept appellate 

counsel’s post-hoc rationalizations on matters squarely presented to the 

Commission below.  See Owner-Operator Independent Drivers Ass’n v. FMCSA, 



494 F.3d 188, 204 n.4 (2007).  It is too little in that appellate counsel relies on a 

Cox pleading stating the exact opposite.   

The Commission acknowledges that “existing hybrid-fiber-coaxial networks 

cannot support high-bandwidth BDS,” FCC Br. at 54, and that cable companies 

can offer “Ethernet over hybrid-fiber-coaxial” (EoHFC) service “only up to 10 

Mbps.”  But the Commission is wrong that cable companies can guarantee even 

these low speeds to many customers and thereby provide “widespread BDS.”  As 

Cox’s executive Jeffrey Finkelstein explained, Cox’s ability to offer EoHFC “only 

up to 10 Mbps” is just “[o]ne consequence” of the “constraints inherent in a shared 

network.”  June 28, 2016 Finkelstein Decl. ¶13 (JA_____) (emphasis added).  

“The second key constraint of using a shared network,” which the FCC’s brief 

omits, is “that Cox cannot offer performance guarantees for its EoHFC products” 

at all.  Id. ¶15 (JA_____) (emphasis added).  But performance guarantees are what 

make BDS BDS.  See Order ¶¶6, 30 (JA___ , ____).  Indeed, Cox explained this 

point in detail in comments cited in the FCC’s brief:  

Ethernet over HFC service . . . is offered over the same shared network 
used to provide Cox’s voice, video, and Internet access services to its 
mass market customers.  The HFC network has a limited capacity that 
must be shared among all of its users, which in turn restricts the 
capacity that can be “dedicated” for symmetrical EoHFC services.  Cox 
sells a very limited amount of EoHFC and its maximum symmetrical 
speed is 10 Mbps.  The shared nature of the network underlying the 
EoHFC service also precludes Cox from offering performance 
guarantees, an essential characteristic of the Commission’s definition 
of BDS service. 



June 28, 2016 Cox Comments at 9 (JA_____) (emphasis added).   

The Commission also asserts that, even if best-efforts HFC facilities cannot 

support “widespread” BDS, they can be repurposed to do so, because they provide 

the cable operator with a “leg up on upgrading to pure fiber.”  FCC Br. at 53.  But 

the FCC provides no response to the Petitioners’ argument that such “repurposing” 

requires large investments that *** BEGIN HIGHLY CONFIDENTIAL *** 

 *** END HIGHLY CONFIDENTIAL *** the cable industry’s 

investment criteria.  Nor does the FCC respond to Petitioners’ observation that the 

Commission’s conclusion about widespread “repurposing” relies exclusively on a 

single lawyer’s letter that could not justify mass deregulation of a $27 billion 

annual marketplace no matter what it said.   

Finally, the Commission half-heartedly suggests that it does not matter 

whether cable companies can use HFC facilities to deliver widespread BDS, or 

how difficult it would be for cable companies to “repurpose” those best-efforts 

facilities to provide BDS, because some business customers are willing to switch 

from BDS to best-efforts service if the price is right.  FCC Br. at 52-53.  But most 

business customers are not—which is what the Commission already determined 

when it found that best-efforts services and BDS occupy different product markets.  

See Order ¶¶30, 31 (JA_____).  



 THE COMMISSION’S MADE-UP ECONOMIC ANALYSIS IS 
UNREASONABLE BECAUSE IT IS MADE UP, NOT BECAUSE IT 
DEPARTS FROM THE HORIZONTAL MERGER GUIDELINES. 

Although the Commission claimed to embrace “traditional antitrust 

principles” when measuring competition, Order ¶12 (JA_____); see also id. 

¶¶7n.45, 19n.50, 21n.55, 49nn.152-53, 50n.154, 51n.156, 66n.209, 120n.368, 

127n.392, 129n.39 (JA_____-____) (relying on the HMG), the results-driven 

analysis it conducted bore no meaningful resemblance to any established 

competitive analysis.  We do not argue that the Commission is generally required 

to apply traditional antitrust principles.  Our argument is that both in the Order and 

in its earlier decisions, the Commission voluntarily adopted traditional competitive 

analysis as the best measure of competition—but the Order then failed to follow 

through.  

Consistent with established principles of competition economics, the Order 

asserted that market concentration is a “highly relevant,” but not “determinative,” 

factor in assessing competition.  Order ¶17 (JA_____).  This principle comes 

straight from the HMG itself—and the Order explicitly cited the HMG in support.  

Id. ¶17n.45 (JA_____) (citing HMG §5).  But having stated that market 

concentration is “highly relevant,” the Commission proceeded to ignore that factor.  

The Order did not mention, let alone weigh or consider, data showing that ILECs 

control 82% of the BDS market by revenue, FNPRM  ¶217 (JA_____), and that the 



HHI exceeds the threshold for a highly concentrated market in 99% of census 

blocks with BDS demand, id. ¶183 (JA_____).  It dismissed the absence of a 

competitor in 86% of low-bandwidth locations in a footnote, claiming that such 

concentration does not matter because of “potential” competition.  Order 

¶120n.368 (JA_____).  And the Commission also failed to consider the stability of 

the incumbent monopoly, which, as the 86% figure shows, has endured despite the 

“dynamic” marketplace touted by the Commission, FCC Br. at 61, and despite 

billions of dollars in investments made by competitors, cf. id. at 67. 

The Commission’s primary response to this argument in its brief is that 

because it “specifically disavowed an intent” to follow the HMG, it could apply 

whatever analysis it saw fit.  As set forth above, however, the Commission did not 

“disavow” the HMG in the Order.  The Order relied on the HMG to find market 

concentration “highly relevant”—but then declined to weigh and analyze market 

concentration in any meaningful way.  Yet under Prometheus—a case which the 

Commission does not discuss at all—an analysis that “conflicts” with established 

competition principles is necessarily “suspect” if, “in the same Order,” the 

Commission purports to rely on those principles “to derive its new [rules].” 

Prometheus v. FCC, 373 F.3d 372, 433 (3d Cir. 2007).  Indeed, agencies must 

provide a reasoned explanation for key aspects of their decisions, including 

“critical elements of [their] methodology.”  Owner-Operator, 494 F.3d at 193. 



The Commission’s inventive analysis also assumed that one “nearby 

potential” competitor sufficiently “tempers prices” to warrant deregulation, 

effectively concluding a hypothetical, future duopoly ensures effective competition 

for business customers.  Order ¶13 (JA_____).  But Commission precedent, 

including Qwest/Phoenix, establishes that even an actual duopoly cannot “ensure 

effective competition for . . . legacy services” like BDS.  Petition of Qwest Corp. 

for Forbearance, 25 FCC Rcd. 8622 ¶¶29, 30, 83-86 (2010) (“Qwest/Phoenix”); 

see also Pet. Br. at 57-58. 

The Commission responds by claiming that its 1999 pricing flexibility rules 

sanctioned duopolies—neglecting to mention that it suspended those rules in 2012 

because they do not accurately measure competition.  FNPRM ¶28 (JA_____). 

The Commission then argues that the Order sufficiently distinguished the 

BDS marketplace from the very similar market examined in Qwest/Phoenix.  But 

this distinction rests almost entirely on a lengthy discussion of Cox’s capabilities 

as a competitor to Qwest that was not mentioned in the Order at all.  See FCC Br. 

at 58.  “Whatever the merits of the agency’s” argument may be, however, the 

Court “cannot affirm on the basis of a post-hoc explanation by agency counsel.”  

Owner-Operator, 494 F.3d at 204 n.4.   

The Commission also claims that the record shows that third and fourth 

entrants provide less substantial pricing reductions than a second entrant, which it 



claims justifies the conclusion that duopolies provide sufficient competition.  FCC 

Br. at 55-56 (citing Order ¶120n.369 (JA_____)).  But the evidence cited by the 

Commission shows that the third and subsequent providers account for a *** 

BEGIN HIGHLY CONFIDENTIAL ***  *** END HIGHLY 

CONFIDENTIAL *** of the total reduction in price available in response to 

competition.  Id.  Equally important, the evidence only shows pricing reductions 

from actual competitors bidding for work, not the imaginary competitors that 

trigger deregulation under the CMT.  Id. 

The Commission insists that it was “reasonable” to “test for the most 

significant benefit, rather than to seek perfect competition,” because requiring four 

providers “would result in overregulation in numerous locations that have 

competitive choice.”  Id. (quotation marks omitted).  But a reduction from 

monopoly pricing to supra-competitive pricing simply does not meet the standard 

that pricing must be just and reasonable—i.e., competitive.  

It bears note how radically the FCC’s analysis departs from that of the 

government’s expert on competition issues.  In October of 2017 the United States 

filed a complaint as part of a settlement agreement concerning the merger of 

CenturyLink, the third largest ILEC, and Level 3, formerly the largest CLEC, 

requiring substantial divestitures of BDS facilities.  Rather than the “robust” and 

“dynamic” market described by the FCC, the Antitrust Division found a “highly 



concentrated market,” Complaint ¶33, United States v. CenturyLink, Inc., No. 

1:17-cv-02028 (D.D.C. Oct. 2, 2017), even though it considered high-bandwidth 

BDS as well as low-bandwidth BDS.  Focusing primarily on the building level, the 

Antitrust Division emphasized that CenturyLink “has fiber connections to over a 

thousand buildings” in each of the MSAs at issue, while Level 3 “has fiber 

connections to several hundred.” Id. ¶31.  The Antitrust Division further noted that 

the merger “would leave some customers with only one alternative,” id. ¶33, 

confirming that it did not consider a duopoly to be competitive.  The Antitrust 

Division dismissed cable as a BDS substitute, finding that BDS customers “will 

not turn to other connectivity technologies . . . in sufficient numbers to make a 

small but significant increase in the price of fiber-based telecommunications 

services unprofitable . . . .”  Id. ¶21.  It treated both interoffice transport and 

channel terminations as “last-mile” connections, id. ¶13, supporting the conclusion 

that neither is competitive.  

While the FCC and the ILEC Intervenors suggest that merger analysis is 

significantly different than the rate regulation issue facing the FCC, that is not so.  

The Antitrust Division concluded that CenturyLink “will have the incentive and 

ability to increase prices above competitive levels and reduce quality of service” 

after acquiring Level 3.  Id. ¶33.  The Antitrust Division further found that, post-

merger, the three “highly concentrated markets” at issue “will become significantly 



more concentrated, with the parties’ combined shares of all last-mile fiber building 

connections at approximately 90% in Albuquerque, New Mexico; 80% in Tucson, 

Arizona; and 70% in Boise, Idaho.”  Id. ¶33.  That conclusion is incompatible with 

the FCC’s conclusion that rate regulation is not needed here where ILECs own the 

only connection to 86% of buildings. 

 THE COMMISSION CONDUCTED A FLAWED, ONE-SIDED 
“BALANCE” OF COSTS AND BENEFITS. 

 The Commission’s brief repeatedly falls back on a vague cost-benefit 

balancing to justify the Order’s flawed competition analysis.  See, e.g. FCC Br. at 

56, 65.  But courts will not “tolerate rules based on arbitrary and capricious cost-

benefit analyses.”  City of Portland v. EPA, 507 F.3d 706, 713 (D.C. Cir. 2007).   

 By fixating on the costs of regulation, the Commission overlooked important 

benefits of affordable rates in the form of increased innovation and competition in 

the services that integrate BDS as inputs.  For example, Windstream’s expert 

showed that the availability of BDS inputs “boosts incentives to invest in the 

provision of better and more cost effective retail services, as well perhaps as 

investment in infrastructure.”  Willig Decl. ¶26 (JA_____), appended to Aug. 9, 

2016 Windstream Reply Comments.  The Commission also ignored the most 

obvious benefit of affordable BDS rates: lower costs for BDS business customers.  

See generally Jan. 28, 2016 Ad Hoc Comments (JA_____).  Most business 

customers face real competition in their markets which forces them to pass through 



cost reductions as lower prices that benefit all consumers.  But the Commission 

failed to consider such benefits.   

For the costs of regulation, however, the Order weighted even improbable 

events as weighing against maintaining regulations, see Order ¶129 (JA_____) (“If 

there is a small probability that future regulation will harm the entrant’s projected 

income, then this can materially discourage entry . . . .”).  By arbitrarily looking 

only at pricing on the benefits side, but considering a range of potential costs, the 

Order exhibited a “serious flaw undermining that analysis,” which “render[s] the 

rule unreasonable.”  Nat’l Ass’n of Home Builders v. EPA, 682 F.3d 1032, 1040 

(D.C. Cir. 2012); see also Center for Biological Diversity v. Nat’l Hwy Traffic 

Safety Admin., 538 F.3d 1172, 1198 (9th Cir. 2008) (agency “cannot put a thumb 

on the scale by undervaluing the benefits and overvaluing the costs of more 

stringent” regulations). 

 THE FCC ERRED BY REFUSING TO APPLY A COMPETITIVE 
MARKET TEST TO LOW-BANDWIDTH ETHERNET. 

Although the Commission proposed to treat low-bandwidth Ethernet service 

the same as low-bandwidth DS1s and DS3s because they are in the same product 

market, it decided that Ethernet services “are best not subjected to tariffing and 

price cap regulation, even in the absence of a nearby competitor.”  Order ¶88 

(JA_____).  That conclusion was unreasonable. 



Neither the Commission nor the ILEC Intervenors dispute that the 

Commission misread the evidence it cited when it concluded that competitors are 

unwilling “to extend their legacy TDM networks,” but generally willing to extend 

fiber-based networks.  Pet. Br. at 61-62.  The evidence cited by the Commission 

had nothing to do with TDM networks, and in fact showed that competitors will 

not deploy new fiber connections “at capacities of 100 Mbps or less to most 

locations.”  Order ¶88n.285 (JA_____) (quoting June 28, 2016 Birch et al. 

Comments at 21-25 (JA_____-____)); June 28, 2016 TDS Comments at 11 

(JA_____); June 28, 2016 Windstream Comments at 18-19 (JA_____-____).   

The FCC and the ILECs claim that incumbents and new entrants “are now 

on similar footing” with respect to the deployment of Ethernet service.  FCC Br. at 

70 (quoting Order ¶83 (JA_____)); see ILEC Intervenors Br. at 34.  This is 

nonsense.  The record evidence shows that deployment of fiber to a low-bandwidth 

location is not economically feasible for a new entrant.  But an incumbent faces 

few of the hurdles that a new entrant must overcome.  Incumbents already have the 

necessary rights of way, infrastructure (conduit, trenches, fiber riser, pole access, 

etc.), and permission to enter a building, and need only replace copper wire with 

fiber strands. 

The FCC also argues that packet-based services should be completely 

unregulated because they are “scalable.”  FCC Br. at 71.  But that is irrelevant to 



the issue of whether it is economically feasible to serve a low-bandwidth building.  

Because it is usually not economically feasible to serve locations with demand for 

less than 50 Mbps, it does not matter that a competitor using packet based services 

could sell them in increments such as 10, 20, 30, 40, and 50 Mbps if it were 

economically feasible to serve the location.  

AT&T’s suggestion that the regulatory relief previously granted to Ethernet 

services was set in stone by the court in Ad Hoc Telecommunications Users 

Committee v. FCC, 572 F.3d 903 (9th Cir. 2009) flatly contradicts the language of 

the decision.  The Ad Hoc court expressly acknowledged that Ethernet regulation 

would be a possible outcome of the “ongoing Special Access Rulemaking 

proceeding” culminating in the Order here.  Ad Hoc, 572 F.3d at 911. 

 THE ORDER RENDERS SECTION 208 AN INEFFECTIVE SAFETY 
VALVE—AND DOES NOT JUSTIFY IRRATIONAL RULEMAKING. 

The Order asserted that the Section 208 complaint process would play a 

limited regulatory role, because the Commission expected that there would be 

sufficient competition to constrain prices in the overwhelming majority of the 

country, as determined by its competitive market test.  See, e.g., Order ¶102 

(JA_____) (“[W]e anticipate that competition will work to drive these prices to 

competitive levels.”); id. ¶93 (JA_____) (concluding that deregulation of transport 

services nationwide will lead to “competitive entry”).  Chairman Ajit Pai described 



Section 208 as a “safety valve” for that reason.  Id. at Statement of Chairman Pai 

(JA_____) (emphasis added).   

Now, in their briefs, the Commission and its supporting intervenors attempt 

to recast the Order as a “shift[] to a different type of more targeted regulation” or 

“regulatory recalibration,” whose centerpiece is the complaint process under 

Section 208.  FCC Br. at 41.  The Court should not be misdirected.   

The Order did not merely “adjust the degree of regulation,” FCC Br. at 21, 

but rather, in the Commission’s own words, effected the “deregulation of 91.1 

percent of locations with special access demand,” Order ¶141 (emphasis added) 

(JA_____).  See also, e.g., id. ¶5 (describing its approach as one to “deregulate in 

areas where competitive forces are able to ensure just and reasonable rates”) 

(JA_____).  The Commission and its supporters cannot hide that broad sweep of 

the Order behind a fig leaf.  When there are adequate standards to adjudicate 

unjust and unreasonable rates, Section 208 can be a “safety valve” to address 

“aberrant cases”—but it cannot correct “systemic errors” in the Commission’s 

predictions about competition in the market.  Ass’n of Oil Pipe Lines v. FERC, 281 

F.3d 239, 244 (D.C. Cir. 2002); see also Time Warner Entm’t v. FCC, 56 F.3d 151, 

173 (D.C. Cir. 1995).  Thus, if the Court concludes that the Commission erred in 



adopting its standards, the existence of the Section 208 process “cannot save an 

irrational rule.”1  Alltel v. FCC, 838 F.2d 551, 561 (D.C. Cir. 1988).   

The D.C. Circuit’s decision in Ad Hoc, 572 F.3d at 903, does not suggest 

otherwise.  In Ad Hoc, the court cited five rationales offered by the Commission to 

explain its deregulation of packet-based BDS, only one of which was the continued 

applicability of statutory common carrier obligations enforceable through Section 

208 complaints.  See id. at 909-11.  “Putting all of the pieces together,” the court 

found that the Commission’s approach was reasonable and reasonably explained.  

Id. at 911.  Two of the reasons the court cited have been undone by the Order: the 

continued availability of TDM-based BDS subject to price cap regulation, and the 

then-ongoing BDS rulemaking that would “address . . . concerns about 

discriminatory practices by ILECs” with appropriate regulation.  Id.  

Moreover, under this Order, Section 208 provides a thoroughly ineffective 

safety valve.  Section 208 works only if there is a clear standard by which the 

legality of rates can be judged.  The “trick” here is that the Commission removed 

1 The ILEC Intervenors’ waiver argument is meritless.  Petitioners are not raising a 
“claim[]” for the first time in the Reply Brief (ILEC Intervenors Br. at 14.), since 
Section 208 was discussed extensively in the Commission’s and its supporting 
intervenors’ opening briefs; Petitioners are simply responding to those arguments.  
See So. Coast Air Quality Management Dist. v. EPA, 554 F.3d 1076, 1081 n.2 
(D.C. Cir. 2009) (declining to consider arguments “raised neither in the opening 
brief nor by the respondents” (emphasis added)). 



clear standards and failed to provide any alternative—so the Section 208 process 

cannot ensure that rates are just and reasonable. 

The two cases relied on by the Commission (FCC Br. at 35 n.8) illustrate the 

need for a clear standard.  In In re Qwest Communications Corp. v. Farmers and 

Merchants Mutual Telephone Co., 22 FCC Rcd. 17973 (2007), the Commission 

used the Section 208 process to determine that Farmers’ “access charges”—the 

rates ILECs charge long-distance companies for completing their calls—were 

excessive.  But the Commission did not attempt to apply the “just and reasonable” 

standard of Section 201(b) unguided.  Rather, as was long the standard under rate-

of-return regulation, a carrier’s rates are unlawful if the carrier earns a rate of 

return that exceeds a rate prescribed by the regulator.  Using that standard, the 

Commission found that “the conclusion that Farmers vastly exceeded the 

prescribed rate of return is inescapable.”  Id. ¶25. 

It bears note that the Commission reached that conclusion even though 

Farmers had failed “to produce actual data regarding its costs” necessary to 

calculate its precise rate of return.  Id.  ILECs are the only parties in a position to 

provide data concerning their costs and revenues—at the ILECs’ request, the 

Commission stopped collecting the data, so it is not available to competitors such 

as Petitioners.  See Petition of Qwest Corporation et al., 23 FCC Rcd. 18483 

(2008).  A standard could be developed to allow ILECs to raise their rates above 



price cap levels and defend against a resulting Section 208 complaint by showing 

that they are not earning an excessive rate of return.  But, of course, the 

Commission has provided no such standard. 

The other case the Commission cites—AT&T Corp. v. Iowa Network 

Services, Inc., 2017 WL 5237210 (2017)—provides no support to the Commission 

either, but instead also illustrates the need for a clear standard.  In that case, AT&T 

in its capacity as a long-distance carrier complained that certain competitive LECs 

were charging excessive intrastate access charge rates.  The Commission had 

established two applicable standards.  The first required the CLECs to reduce their 

intrastate access charge rates to half the level of their interstate access charge rates; 

it was simple for AT&T to prove, and the Commission to determine, that the 

CLECs had not done so.  Id. ¶23.  The second required the CLECs to charge no 

more than the competing ILEC.  The Commission stated that it did not have the 

information necessary to determine that “benchmark rate,” but noted that the 

CLECs would need to ensure that their rates complied with this requirement as 

well.  Id. ¶24. 

The origins of this requirement further illustrate Section 208’s need for clear 

standards.  The requirement to benchmark CLEC rates to the competing ILEC was 

adopted after the FCC initially deregulated CLEC access rates, subject only to 

Section 208, but then later found it needed to prescribe a rule to adjudicate what 



constituted an unjust and unreasonable rates.  Access Charge Reform, 16 FCC Rcd. 

9923 ¶25 (2001). 

Given the hundreds of thousands of business locations needing 50 Mbps or 

fewer, it would be impossible for ILECs to determine whether their rates are just 

and reasonable, or for competitors to show that they are not, absent a clear 

standard.  The Commission had proposed to develop benchmarks for Ethernet 

service, and Petitioner INCOMPAS urged the Commission to do so.  FNPRM ¶423 

(JA_____); Aug. 9, 2016 Letter from Verizon/INCOMPAS at 1-2 (JA_____-

____).  But the Commission failed to adopt any standard that would allow Section 

208 to serve as an effective safety valve in the 90% of locations the FCC deemed 

“competitive”—let alone as the primary means of ensuring that BDS rates are just 

and reasonable.  

 THE FCC FAILS TO DEFEND ITS ELIMINATION OF THE 
WHOLESALE ACCESS RULE 

The Technology Transitions Order does not say that the Wholesale Access 

Rule would sunset when BDS rules were enacted.  It says that the Wholesale 

Access Rule may sunset once BDS rules that “ensure access to critical wholesale 

inputs at just and reasonable rates, terms, and conditions over time and in 

connection with technology changes” are in place.  Technology Transitions, 30 

FCC Rcd. 9372 ¶140 (2015) (“Technology Transitions Order”); see id. ¶132n.448.  

The Commission acts as if these qualifiers do not exist—it simply asserts that the 



Wholesale Access Rule has expired by the terms of the Technology Transitions 

Order.  FCC Br. at 78.  But once a policy is established, the Commission may only 

change its course by explaining its reasoning and supporting that reasoning with 

evidence.  FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009) (“An 

agency may not . . . depart from a prior policy sub silentio or simply disregard 

rules . . . on the books.”).  By merely replacing one standard with another, the 

Commission has failed to engage in reasoned decision making.  Motor Vehicle 

Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 52 (1983). 

In any event, the record fails to support the elimination of the Wholesale 

Access Rule.2  The Commission’s brief does little more than restate the unreasoned 

rationales of the Order.  For example, the Commission reiterates the Order’s 

conclusion that growing intermodal competition will spur incumbent carriers to 

continue to make commercial voice platform services available on a voluntary 

basis without the Wholesale Access Rules, and uses as an example incumbents’ 

offering of legacy voice platforms even after the elimination of the UNE-P rule.  

FCC Br. at 75-77, 81.  But the Commission’s reasoning simply ignores evidence 

2 The Commission additionally argues that its November 16, 2017 determination 
that Section 214 does not apply to the discontinuance of purely wholesale services 
“may ultimately moot” petitioners’ claim, and that the Commission will address 
the decision’s effect in a supplemental filing.  FCC Br. at 75-76 n.20.  That 
decision does not moot Petitioners’ claim, and they will address any arguments 
presented by the Commission if and when it makes any supplemental filing. 



that incumbents will not continue to offer IP-based services at reasonable rates: 

unlike buyers of legacy voice services, buyers of IP-based voice services do not 

benefit from clear statutory protections; competition from cable is limited; and the 

mere offering of voice services on a voluntary basis does not mean that such 

services will be offered on reasonable terms.  Pet. Br. at 68-69, 69 n.18.  Simply 

put, competitive voice carriers rely on incumbents for access to provide services, 

id. at 63, and there is no evidence that incumbents will continue to provide access 

absent the rule; in fact, there is ample evidence that access would not be 

forthcoming absent the rule.  Id. at 65-66.  Indeed, the Commission’s total silence 

regarding the protections available to buyers that switch to IP-based voice services 

speaks volumes.  

The Commission also reiterates its wholly unsupported argument that 

elimination of the Wholesale Access Rule will facilitate investment, breaking out 

once again its analogy to the burden of the UNE-P rule, FCC Br. at 75, 77-78, 80, 

and the fact that no incumbent has asked to discontinue legacy voice service.  FCC 

Br. at 77.  But rate regulation (the UNE-P rule) is a far cry from an access rule 

(much more of “kind” than “degree”), Pet. Br. at 65, and there is no evidence in the 

record, nor any statement by an incumbent, that the Wholesale Access Rule 

dissuaded incumbents from transitioning to IP.  Just the opposite.  AT&T has said 



that transition to IP-based technologies is underway.  See AT&T Inc., Annual 

Report (Form 10-K) at 3 (Feb. 17, 2017).  

Both the Order and the Commission’s brief fail to recognize the critical 

dependence of competitive voice carriers on incumbents for access to provide 

services, Pet. Br. at 63, and they fail to establish the requisite protections to ensure 

that this critical access will continue to be provided in the future.  The adopted 

BDS rules, for the reasons set forth above, also fail to meet the threshold 

requirement that they “ensure that rates, terms, and conditions for [BDS] are just 

and reasonable.”  Technology Transitions Order ¶¶132, 242.  If the Court remands 

any portion of the Order, it should additionally vacate the elimination of the 

Wholesale Access Rule.3 

CONCLUSION 

 The Order should be vacated and remanded. 

3 Contrary to the Commission’s assertion (FCC Br. at 79 n.21), Petitioners and 
others repeatedly urged the Commission to retain the wholesale access rule for 
voice and BDS.  See, e.g. Letter from INCOMPAS at 3 (Apr. 13, 2017); Letter 
from Wholesale Voice Line Coalition at 1-2 (Apr. 13, 2017); Letter from 
Windstream at 2 (Mar. 15, 2017). 
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