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DECLARATION OF JENNIFER ARTLEY 

I, Jennifer Artley, hereby declare: 

1. My name is Jennifer Artley.  I am over the age of 21, and I am competent

to make this declaration.  I make this declaration in support of the motion of BT Americas, Inc. 

for stay pending judicial review of the Federal Communications Commission’s Business Data 

Services Report and Order (“BDS R&O”).  The matters cited in this declaration are based on my 

personal knowledge, information, and belief, and if called to testify, I could and would testify to 

the same effect. 

2. I am currently the President of BT Global Services’ business across the

Americas region.  BT Global Services is the international business division of British 

Telecommunications plc (“BT”), which generates about ***BEGIN HIGHLY 

CONFIDENTIAL*** ***END HIGHLY CONFIDENTIAL*** of global revenue 

by providing information, communications and technology services to 5,500 multinational 
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companies in 180 countries.  I assumed my current position in June 2017.  Prior to this, I was the 

Chief Operating Officer for BT Global Services’ operations the Americas region.  I have been 

with BT Global Services since 2014, and I have over 15 years of experience in providing 

information, communications and technology services to multinational companies and 

government entities.  BT Americas, Inc. is the lead operating entity of BT Global Services in the 

United States.  

3. I am not a lawyer, but I understand that, among other things, the BDS

R&O concerns the regulatory treatment of business data services (“BDS”), which provide 

dedicated point-to-point connectivity at certain guaranteed speeds and service levels to   

businesses, non-profits, schools, universities, hospitals, federal, state and local governments, and 

cell towers, allowing entities to securely and reliably connect their offices, factories, and other 

facilities to private data networks, cloud-based applications and services, the Internet, and the 

public switched telephone network.  The difference between best efforts broadband Internet 

access and BDS is that BDS is highly reliable, always available, and secure, and it is sold with 

service level commitments.   

4. The BDS R&O broadly deregulates the marketplace for BDS, and

determines that certain business data services are not subject to common carrier regulation under 

the Communications Act of 1934, as amended.  Specifically, I understand the BDS R&O 

removes price-cap regulation for so-called low bandwidth, time-division multiplexing (“TDM”) 

inputs (or circuits), which represent roughly ***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL*** of our access inputs purchased in the United States.  

In addition, I understand the BDS R&O eliminates the previous requirement that incumbent 
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telecommunications companies provide reasonably comparable telecommunications inputs when 

they retire or eliminate the existing TDM access circuits on which BT relies. 

5. The BDS R&O irreparably harms BT.  As discussed in greater detail

below, it has introduced a ticking time-bomb in BT’s operations in the United States with respect 

to the ***BEGIN HIGHLY CONFIDENTIAL***  ***END HIGHLY 

CONFIDENTIAL*** of these low bandwidth TDM access circuits BT uses to connect many of 

its customers’ facilities in the United States to their voice and data networks.  After the BDS 

R&O becomes effective, AT&T and Verizon, BT’s main suppliers of these low bandwidth TDM 

access circuits—who also are BT’s main competitors in the downstream global enterprise 

services market—will no longer be constrained to offer BT a TDM alternative that is comparable 

in price and bandwidth offerings, or has comparable service delivery times, service quality and 

operational support systems, or to set the wholesale rates for the alternative at less than or equal 

to retail rates.  BT cannot ***BEGIN HIGHLY CONFIDENTIAL*** 

  ***END HIGHLY CONFIDENTIAL*** 

6. BT will be placed in a position of having to respond by, among other

things, ***BEGIN HIGHLY CONFIDENTIAL*** 

  ***END HIGHLY CONFIDENTIAL*** It will have 

to***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL*** 

causing ***BEGIN HIGHLY CONFIDENTIAL*** 
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***END HIGHLY CONFIDENTIAL*** for customers that have voice and other equipment 

or applications that are ***BEGIN HIGHLY CONFIDENTIAL*** 

 

***END HIGHLY CONFIDENTIAL*** The BDS R&O also ***BEGIN HIGHLY 

CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL*** Finally, BT***BEGIN HIGHLY 

CONFIDENTIAL*** 

 ***END HIGHLY CONFIDENTIAL*** These harms are 

great, and they already have begun to occur. 

7. BT is one of the top four global providers of communications services to 

multi-location, global corporations.  The other three providers are AT&T, Verizon, and Orange 

Business Services, which is a business unit of France Telecom. 

8. The United States is a critical market for BT.  The United States accounts 

for over one-third of the global enterprise managed services market.  It is the largest market for 

BDS in the world.  The United States is one of BT’s largest markets outside the United 

Kingdom.  Approximately ***BEGIN HIGHLY CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL*** in 2016-2017 

was generated in the United States.   
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9. BT has provided services in the United States for over 30 years, serving 

customers in industries in nearly every sector of the economy, including financial services, 

energy, automotive, healthcare, manufacturing, media, government, consumer goods, 

technology, travel, and transportation.  BT’s customers include such household names as US- 

and EU-headquartered companies Bristol-Myers Squibb, Proctor & Gamble, Unilever, Credit 

Suisse, Schlumberger, and the New York Stock Exchange.   

10. These multi-location global entities choose BT because it offers seamless, 

reliable, always on, made-to-order communication services that have the same look, feel, 

functionality, and interoperability no matter where in the world an employee of the entity 

resides—from Baltimore, to Bristol, to Bangalore, to Beijing.  They look to BT to provide an 

efficient one-stop shop for all of their global communications needs.   

11. In today’s global economy, corporations extensively rely on BT and other 

providers of global BDS.  For example, we recently offered: 

(i)  A healthcare provider the ability to provide long-distance telemedicine, 

collaboration, and mobility for employees and patients;  

(ii) An automotive manufacturer the ability to connect its global design team, 

engineers, and global supply chain, resulting in more efficient manufacturing and 

releases of new products such as Internet-connected cars; 

(iii) A pharmaceutical manufacturer the ability to connect its global community of 

scientists and healthcare practitioners to improve their research and development 

of new products and facilitate compliance relating to the development of such 

products with safety regulators; and 
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(iv) A leading bank the ability to extend its global reach for its customers to their

accounts through mobile platforms.

12. BT’s customers demand service level commitments because, among other

things, many of the applications that rely on BT’s services are critical to our customers’ 

businesses.  Financial service companies can lose millions of dollars due to nanosecond delays in 

trading.  Healthcare providers need access to medical records in real-time, and all the time, to 

serve their patients.  Oil companies need real-time data from sensors monitoring critical 

infrastructure such as pipelines to provide alerts to spills and other safety hazards.  Such 

companies may have a small percentage of communications functions (e.g., browsing the World 

Wide Web, email, search) for which they would be willing to experiment with a business data 

service that does not provide such service level commitments, but for the bulk of their needs, 

they demand that we provide 99.99% or 99.999% service availability.   

13. Because global corporations require BT and other providers of BDS to

provide communications to dozens, hundreds or even thousands of physical locations where the 

corporation has a presence, neither BT nor any other provider of global BDS has a physical 

network that reaches all of the locations of their global corporate customers.  This reality is why 

it is critical that BT be able to purchase on a wholesale basis the access to networks of other 

telecommunications providers that provide non-substitutable inputs in the form of physical 

connections to buildings where BT does not itself own such lines, but where BT’s global 

customers have facilities that need to be connected with BT’s global communications services. 

14. Many global corporations use and require low bandwidth, TDM

communications services to meet these needs, making TDM the workhorse in the BDS 

marketplace and a critical BT offering.  This may be because many corporations have legacy 
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voice TDM-based equipment such as private branch telephone exchange systems, conferencing 

equipment, and call center equipment, which are interoperable only with TDM access circuits.  

Or corporations choose to use low bandwidth DS1 TDM circuits because they are a reliable, 

secure, symmetric, and less expensive alternative than converting to Ethernet-over-Hybrid Fiber 

Coax (“EoHFC”) inputs provided by cable companies and Ethernet-over-Fiber.  In other words, 

TDM circuits get the job done, and often at a better price.  The fact that ***BEGIN HIGHLY 

CONFIDENTIAL*** 

 ***END HIGHLY CONFIDENTIAL***provided to customers in the 

United States are low bandwidth TDM circuits indicates that there is persistent demand among 

enterprise customers for this input.   

15. In the United States, AT&T and Verizon provide***BEGIN HIGHLY 

CONFIDENTIAL***  ***END HIGHLY CONFIDENTIAL*** of the low bandwidth 

TDM access circuits on which BT relies.  If, as expected, Level 3 and CenturyLink merge later 

this year, BT will purchase ***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL*** 

(“Incumbents”), which will represent ***BEGIN HIGHLY CONFIDENTIAL***  

***END HIGHLY CONFIDENTIAL*** of our low bandwidth TDM circuits.  In addition, 

and of course, what creates an incentive and ability to price-squeeze or foreclose against BT is 

the fact that the firms we rely upon for ***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL***of our low bandwidth TDM circuits are also our 

largest global competitors.  The only thing that has prevented our largest competitors (AT&T 

and Verizon) from raising their prices ***BEGIN HIGHLY CONFIDENTIAL*** 
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 ***END HIGHLY 

CONFIDENTIAL*** has been the FCC access regulations that the BDS R&O now eliminates. 

16. Before adoption of the BDS R&O, while Incumbents charged access prices 

well above cost to BT and other providers, Incumbents were nevertheless subject to price caps 

(albeit old, outdated caps) and price controls in many geographic markets, which limited their 

ability to raise prices for TDM-based access.  But after the BDS R&O becomes effective, 

Incumbents can suddenly and permanently increase the prices for BT’s ***BEGIN HIGHLY 

CONFIDENTIAL***  ***END HIGHLY CONFIDENTIAL*** low 

bandwidth TDM circuits in the United States, for which BT already spends ***BEGIN 

HIGHLY CONFIDENTIAL*** ***END HIGHLY 

CONFIDENTIAL*** even in markets the FCC acknowledges will not be competitive for 

multiple years.  Indeed, the BDS R&O permits for the first time Incumbents to wholly eliminate 

these TDM  circuits without providing reasonably comparable alternatives.  The BDS R&O’s 

total removal of any price regulation for access to 92% of the buildings in the United States will 

allow Incumbents to ratchet up already uncompetitive prices for low bandwidth TDM access, 

which ***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL*** Indeed, ***BEGIN 

HIGHLY CONFIDENTIAL*** 

 ***END HIGHLY CONFIDENTIAL*** 

in line with previous Incumbent attempts to move away from BDS.   

17. The BDS R&O greatly and imminently harms BT because the eliminated 

price-cap regulations further impede BT’s ability to purchase affordable, reliable low bandwidth 

access inputs in the United States from Incumbents, who effectively are the only suppliers of 
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such inputs.  And, the ability to purchase ***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL*** seeking secure, reliable, and 

guaranteed communications services to all global locations where a customer is located.   

18. Even prior to adoption of the BDS R&O, BT ***BEGIN HIGHLY 

CONFIDENTIAL*** 

***END HIGHLY 

CONFIDENTIAL*** In other words, ***BEGIN HIGHLY CONFIDENTIAL*** 

 

***END HIGHLY CONFIDENTIAL*** in providing data network services to our 

customers in the United States.  Our contracts with customers ***BEGIN HIGHLY 

CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL***  If Incumbents raise prices on TDM circuits or 

force BT to switch to higher-priced, higher-bandwidth inputs—as we know will happen based on 

industry discussions and our experience in this market—BT will ***BEGIN HIGHLY 

CONFIDENTIAL***  

***END HIGHLY CONFIDENTIAL*** 

19. This harm to BT is not speculative and is at our doorstep.  Typically, BT’s 

contracts with our corporate customers ***BEGIN HIGHLY CONFIDENTIAL***  

 ***END HIGHLY CONFIDENTIAL***But BT orders 

***BEGIN HIGHLY CONFIDENTIAL***  

 ***END HIGHLY CONFIDENTIAL*** Even now, some of BT’s ***BEGIN 

HIGHLY CONFIDENTIAL***  
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 ***END 

HIGHLY CONFIDENTIAL*** This will ***BEGIN HIGHLY CONFIDENTIAL*** 

 ***END HIGHLY CONFIDENTIAL*** would result in ***BEGIN HIGHLY 

CONFIDENTIAL***  ***END HIGHLY 

CONFIDENTIAL*** in the first year.  ***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL*** BT cannot rely on 

***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL*** 

20. Because access costs ***BEGIN HIGHLY CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL***  Providing TDM inputs 

***BEGIN HIGHLY CONFIDENTIAL***
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***END HIGHLY CONFIDENTIAL*** 

21. More importantly, the BDS R&O threatens ***BEGIN HIGHLY 

CONFIDENTIAL***  

 

***END HIGHLY CONFIDENTIAL*** As a result of the BDS R&O, 

Incumbents can withdraw these TDM inputs without providing a reasonably comparable 

alternative.  No longer must Incumbents provide a TDM alternative that is comparable in price to 

a 1.5 Mbps TDM circuit ***BEGIN HIGHLY CONFIDENTIAL**

 ***END HIGHLY CONFIDENTIAL***Instead, Incumbents can 

withdraw TDM and offer an Ethernet-over-Fiber alternative ***BEGIN HIGHLY 

CONFIDENTIAL*** 

  ***END HIGHLY CONFIDENTIAL*** Incumbents will no longer be 

required to provide an alternative that is comparable in delivery time to the delivery time for a 

DS1 access circuit, ***BEGIN HIGHLY CONFIDENTIAL*** . ***END 

HIGHLY CONFIDENTIAL*** Instead, they will be able to offer Ethernet-over-Fiber circuits, 

***BEGIN HIGHLY CONFIDENTIAL***  

 ***END HIGHLY CONFIDENTIAL***Incumbents will no longer be 

required to provide an alternative that is comparable in functionality to a TDM circuit capable of 

supporting TDM-based voice equipment installed at the customer’s premises.  They can offer 

Ethernet-over-Fiber service alternatives that would ***BEGIN HIGHLY 
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CONFIDENTIAL*** 

 ***END HIGHLY CONFIDENTIAL*** 

22. Consequently, BT is ***BEGIN HIGHLY CONFIDENTIAL***  

***END HIGHLY CONFIDENTIAL***  Incumbents will be able to ***BEGIN 

HIGHLY CONFIDENTIAL***  

 

 ***END HIGHLY CONFIDENTIAL***Indeed, 

where Incumbents eliminate TDM inputs, ***BEGIN HIGHLY CONFIDENTIAL***  

 

 

***END HIGHLY 

CONFIDENTIAL***assuming such alternative, comparable inputs exist.  The greater ability of 

Incumbents to now ***BEGIN HIGHLY CONFIDENTIAL***

***END HIGHLY 

CONFIDENTIAL***and that ***BEGIN HIGHLY CONFIDENTIAL***  

***END HIGHLY CONFIDENTIAL*** Consequently, BT is ***BEGIN HIGHLY 
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CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL*** 

23. BT will sustain great and irreparable harm ***BEGIN HIGHLY

CONFIDENTIAL***  ***END HIGHLY CONFIDENTIAL*** 

The BT customers ***BEGIN HIGHLY CONFIDENTIAL*** 

 ***END HIGHLY 

CONFIDENTIAL*** And at an average cost of ***BEGIN HIGHLY CONFIDENTIAL*** 

  ***END HIGHLY CONFIDENTIAL*** 

This includes ***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL*** This protocol minimizes interruptions of services to 

customers.  It also includes a provision for special construction costs that our supplier charges for 

extending Ethernet-over-Fiber to a customer location if the service is not already available at the 

site.  Given the process can take ***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL*** it is clear that 

***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL*** is a substantial, cumbersome, 

resource-intensive and lengthy process.   

24. I understand that the BDS R&O concludes that EoHFC inputs offered by

cable companies provide a comparable substitute to Incumbent TDM inputs.  But as BT 
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explained in the underlying docket at the FCC, our experience in the market demonstrates that 

comparable substitutes to ***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL*** circuits largely do not exist.  

First, EoHFC inputs from cable companies are less reliable than, and therefore not comparable 

to, TDM.  EoHFC, which provides 99.9% availability, does not meet the 99.99% or 99.999% 

service availability commitments our customers often demand. 

25. While it may not sound like much, the differences among 99.9%, 99.99%

and 99.999% availability are significant.  99.9% availability amounts to about eight hours and 

forty-five minutes of unplanned downtime over the course of a year, while 99.99% and 99.999% 

availability mean less than fifty-two and five minutes, respectively, of downtime over the same 

time period.  99.9% availability may be good enough for some enterprise applications, but 

99.99% and 99.999% availability are the standards in large enterprise contracting.   While there 

are technological advances that may improve service level availability over EoHFC, and a few 

enterprises are experimenting with EoHFC for a subset of their needs, customers are not 

migrating en masse from TDM to EoHFC. 

26. Second, based on our preliminary due diligence, and assuming alternatives

are available, ***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL*** 

27. The result of these ***BEGIN HIGHLY CONFIDENTIAL***
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***END HIGHLY CONFIDENTIAL***BT’s past experience with regulation in the United 

States is that major regulatory changes can have ***BEGIN HIGHLY CONFIDENTIAL*** 

 ***END HIGHLY 

CONFIDENTIAL*** For instance, following the approvals of the mergers and vertical 

integration of AT&T, SBC and BellSouth, and Verizon and MCI between 2005–2008 without 

adequate regulatory safeguards to protect against the merged entities’ greater ability and 

incentive to discriminate against BT, BT ***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL*** Whereas 

in the 2000s ***BEGIN HIGHLY CONFIDENTIAL*** 

 

***END HIGHLY CONFIDENTIAL*** Furthermore, BT ***BEGIN HIGHLY 

CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL*** 

28. Although the United States is the largest and most target-rich market in the 

global network services marketplace, as a result of the BDS R&O’s further tilting of the access 

playing field in favor of US Incumbents, we ***BEGIN HIGHLY CONFIDENTIAL*** 
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 ***END HIGHLY 

CONFIDENTIAL*** Because the bidding process for ***BEGIN HIGHLY 

CONFIDENTIAL*** 

***END HIGHLY 

CONFIDENTIAL***as a result of the BDS R&O BT must ***BEGIN HIGHLY 

CONFIDENTIAL*** 

  ***END HIGHLY 

CONFIDENTIAL*** 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed the 23rd day of June, 2017. 

     Jennifer Artley 
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