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i 
 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to D.C. Circuit Rule 28(a)(1), intervenors respectfully submit the 

following Certificate of Parties, Rulings, and Related Cases: 

I. PARTIES AND AMICI 

All parties, intervenors, and amici appearing in this court are listed in the 

brief for respondents Federal Communications Commission and United States of 

America. 

II. RULINGS UNDER REVIEW 

Ensuring Customer Premises Equipment Backup Power for Continuity of 

Communications, 29 FCC Rcd 14968 (2014)(JA___-___) (“Declaratory Ruling”); 

Technology Transitions, 30 FCC Rcd 9372 (2015)(JA___-___) (“Order”). 

III. RELATED CASES 

This case has not previously been before this Court or any other Court, and 

intervenors are aware of no pending cases related to this one. 
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CORPORATE DISCLOSURE STATEMENT 
 

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, and Rule 

26.1 of the D.C. Circuit Rules, intervenors respectfully state as follows: 

Access Point, Inc. is a privately held corporation operating as a local 

exchange carrier (“LEC”) as defined by 47 U.S.C. §153(26) providing wireline 

local exchange telecommunications services.  Access Point’s parent corporation is 

Access Point Communications, Inc. and there are no publicly held companies own-

ing 10% or more of the stock of Access Point, or its parent, directly or indirectly. 

BullsEye Telecom, Inc. is a privately held corporation operating as a local 

exchange carrier (“LEC”) as defined by 47 U.S.C. §153(26) providing wireline 

local exchange telecommunications services.  BullsEye has no parent corporation, 

and there are no publicly held companies owning 10% or more of the stock of 

BullsEye, directly or indirectly. 

Granite Telecommunications, LLC (“Granite”), is a privately held limited 

liability company operating as a local exchange carrier (“LEC”) as defined by 47 

U.S.C. §153(26) providing wireline local exchange telecommunications services.  

Granite has no parent company, and no publicly held company has a 10% or 

greater ownership interest in Granite, directly or indirectly.  As relevant to this 

litigation, Granite competes in at least some service areas with incumbent carriers 

affected by the orders under review. 
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INCOMPAS is a not-for-profit corporation and has no shareholders.  It has 

no parent corporation and no publicly held corporation owns 10% or more of its 

stock, pays 10% or more of its dues, or possesses or exercises 10% or more of the 

voting control of INCOMPAS.  As relevant to this litigation, INCOMPAS is the 

primary national trade association representing competitive communications 

service providers and their supplier partners.   

Level 3 Communications, LLC (“Level 3”) is a wholly owned subsidiary of 

Level 3 Financing, Inc., which is a wholly owned subsidiary of Level 3 Communi-

cations, Inc.  Level 3 Communications, Inc. is a publicly held corporation.  No 

other publicly held company has a 10% or greater ownership interest in Level 3 

Communications, LLC.  No publicly held company has a 10% or greater 

ownership interest in Level 3 Communications, Inc.  As relevant to this litigation, 

Level 3 is a provider of telecommunications services that competes in at least some 

service areas with incumbent carriers affected by the orders under review. 

Manhattan Telecommunications Corporation d/b/a Metropolitan Telecom-

munications (“MetTel”) is a privately held corporation operating as a local 

exchange carrier (“LEC”) as defined by 47 U.S.C. §153(26) providing wireline 

local exchange telecommunications services.  MetTel is a wholly owned subsidiary 

of Metropolitan Telecommunications Holding Company, itself a wholly owned 

subsidiary of MetTel, Inc.  MetTel, Inc. has no parent corporation, and there are no 
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publicly held companies owning 10% or more of the stock of MetTel or its parent 

companies, directly or indirectly. 

Matrix Telecom, Inc. is a privately held corporation operating as a local 

exchange carrier (“LEC”) as defined by 47 U.S.C. §153(26) providing wireline 

local exchange telecommunications services.  Matrix’s parent corporation is TNCI 

Impact LLC, and there are no publicly held companies owning 10% or more of the 

stock of Matrix or its parent, directly or indirectly. 

New Horizon Communications Corp. is a privately held corporation 

operating as a local exchange carrier (“LEC”) as defined by 47 U.S.C. §153(26) 

providing wireline local exchange telecommunications services.  New Horizon has 

no parent corporation, and there are no publicly held companies owning 10% or 

more of the stock of New Horizon, directly or indirectly. 

Public Knowledge (“PK”) is a non-profit organization incorporated in the 

District of Columbia.  PK has no parent corporation, nor is there any publicly held 

corporation that owns stock or other interest in PK. 

Windstream Services, LLC (“Windstream”) is a wholly owned subsidiary of 

Windstream Holdings, Inc.  Windstream Holdings, Inc. is a publicly held 

corporation.  The Vanguard Group holds a 10% or greater ownership interest in 

Windstream Holdings, Inc.  No other publicly held company has a 10% or greater 

ownership interest in Windstream Holdings, Inc.  As relevant to this litigation, 
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Windstream, through its wholly owned subsidiaries, is a provider of 

telecommunications services that competes in at least some service areas with 

incumbent carriers affected by the orders under review. 

Xchange Telecom, LLC is a privately held limited liability corporation 

operating as a local exchange carrier (“LEC”) as defined by 47 U.S.C. §153(26) 

providing wireline local exchange telecommunications services.  Xchange has no 

parent corporation, and there are no publicly held companies owning 10% or more 

of the stock of Xchange directly or indirectly. 

XO Communications Services, LLC (“XO”), is a wholly owned subsidiary 

of XO Communications, LLC, which is wholly owned by XO Holdings, a general 

partnership.  The following are the parent companies of XO Holdings:  ACF 

Industries Holding LLC, ACF Industries Holdings Sub LLC, Arrowhead Holding 

Corporation, Barberry Corporation, Barberry Sub LLC, Highcrest Investors LLC, 

Icahn Institutional Services LLC, Little Meadow Corporation, and Starfire Holding 

Corporation.  None of these companies is publicly held.  No publicly held com-

pany has a 10% or greater ownership interest in XO.  As relevant to this litigation, 

XO is a provider of telecommunications services that competes in at least some 

service areas with incumbent carriers affected by the orders under review. 
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STATUTES AND REGULATIONS 

Pertinent statutes and regulations are reproduced in the addendum to 

petitioner’s brief.  

COUNTERSTATEMENT OF THE CASE 

This case arises out of structural changes to the nation’s telecommunications 

infrastructure.  Carriers are replacing old copper wires with fiber optics.  They are 

also replacing TDM transmission technology with IP (Internet Protocol).  Such 

dramatic changes can bring benefits.  But experience has shown that such 

transitions—unless properly supervised—often impair or degrade service, 

destroying or damaging functions that consumers rely upon to conduct their 

personal and businesses affairs.    

I. STATUTORY AND REGULATORY BACKGROUND 

A. Section 214 of the Communications Act 

1. Section 214 requires carriers to obtain a license—“a certificate of 

public convenience and necessity”—for certain changes, such as “construction of a 

new line” or to “acquire or operate any line.”  47 U.S.C. §214(a).  In deciding 

whether to grant the certificate, the FCC must consider any public-interest benefits 

it would bring.  See Haw. Tel. Co. v. FCC, 589 F.2d 647, 657 (D.C. Cir. 1978).  

Section 214 also empowers the FCC to compel carriers to build additional facilities 

necessary to ensure adequate service.  47 U.S.C. §214(d).   
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Section 214, moreover, requires a certificate for any change that will 

“discontinue, reduce, or impair service to a community.”  47 U.S.C. §214(a).  

Approval is not required when “installation, replacement, or other changes in plant, 

operation, or equipment” will not “impair the adequacy or quality of service 

provided,” id., but a certificate “will have to be obtained” if impairment of 

adequacy or quality will result, H.R. Rep. No. 78-142, at 14 (1943).  

2. Section 214 is modeled on provisions of the Interstate Commerce Act 

(“ICA”)—in particular §§1(18)-(22), added by the Transportation Act of 1920, 

Pub. L. No. 66-142, 41 Stat. 456.  See S. Rep. No. 73-781, at 5 (1934).  Sections 

1(18)-(22) represented a “sharp change” from the ICA’s prior focus on preventing 

“excessive or discriminatory rates” through tariffing; they instead empowered the 

Interstate Commerce Commission (“ICC”) to ensure the “‘adequacy of 

transportation service’” itself.  McLean Trucking Co. v. United States, 321 U.S. 67, 

80-81 (1944).  Like the ICA, the Communications Act seeks not merely to ensure 

“reasonable charges,” but also provision of “service with adequate facilities.”  Pub. 

L. No. 73-416, 48 Stat. 1064, 1076 (1934).  

Section 214 was amended in 1943 to address the impending bankruptcy of 

Postal Telegraph.  See H.R. Rep. No. 78-69, at 2-3 (1943).  Because Postal could 

be saved only by merging with its main competitor, Western Union, Congress 

amended the Act to permit such mergers, subject to FCC approval.  To ensure 
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consolidation of the companies’ networks would not affect service, Congress 

amended §214(a) to require FCC approval to “discontinue, reduce, or impair 

service to a community,” and for facilities changes that would “impair the 

adequacy or quality of service.”  See p. 2, supra. 

B. The FCC’s Implementation of §214 

From the outset, the FCC applied §214 to changes—to networks, to 

ownership, etc.—to ensure “there will be no diminution in service.”  In re 

Application for Merger of W. Union Tel. Co. & Postal Tel., Inc., 10 F.C.C. 148, 

160 (1943) (“WU-Postal Order”).  In the Western Union-Postal merger, for 

example, the FCC insisted on preserving duplicate facilities if they were necessary 

to meet “the requirements of the public,” or provide “margin for the growth of 

loads.”  Id. at 161.  Early FCC rules likewise interpreted “discontinuance, 

reduction, or impairment of service” in §214 to cover removing certain trunk lines, 

reducing service hours at telegraph offices, or replacing carrier-operated offices 

with agency-operated ones—issues tariffs would not address.  See 47 C.F.R. 

§63.60(a) (1946). 

II. PROCEEDINGS IN THIS CASE 

A. The Technological Shifts at Issue 

This case concerns a restructuring of the national telecommunications 

infrastructure.  Carriers are replacing copper wires with fiber.  And they are 

changing from the circuit-switched Time Division Multiplexing (“TDM”) system 
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that dominated telephony for 50 years to packet-switched IP.  FCC Br. 7-8.  These 

transitions will have major impacts on the public.  

1. Replacing copper with fiber or wireless fundamentally alters the 

capabilities of circuits.  Copper lines—unlike fiber—can deliver power, so voice 

service works during power outages.  TDM-to-IP transitions can also impair 

functionality.  Home-security alarms, fax machines, credit-card readers, medical-

alert monitors, and similar devices depend on TDM.  They may stop working in 

IP-only networks.  FCC Br. 9.   

Painful experience has demonstrated these impacts.  After Hurricane Sandy, 

Verizon replaced damaged copper lines in Fire Island, NY, with wireless service 

that could not operate during power outages and did not support TDM.  Fax ma-

chines, credit-card readers, and home-security alarms stopped working.  See The 

Phone Network Transition: Lessons from Fire Island, Public Knowledge (Mar. 7, 

2014), https://www.publicknowledge.org/documents/the-phone-network-transition 

-lessons-from-fire-island.  And, because of the new system’s vulnerability to 

congestion, Verizon disclaimed liability for failed 911 calls.  Id.  Intervenor Public 

Knowledge has been deeply involved in redressing these issues.   

2. Customers of competitive carriers (“CLECs”) can also suffer service 

impairment when incumbent carriers (“ILECs”) switch technologies.  The CLEC 

intervenors on this brief offer consumers valuable—sometimes irreplaceable—
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services.  CLECs often rely on ILECs for inputs to those services.  Consequently, 

ILEC changes to facilities that alter their functionality and capability, and other 

service changes, can threaten the adequacy, quality, and availability of CLEC 

services on which customers rely.  

For example, intervenors Granite, Access Point, BullsEye, Manhattan, 

Matrix Telecom, New Horizon, and Xchange Telecom provide voice and DSL 

service to customers that—like the U.S. Postal Service—need lines in potentially 

thousands of often remote locations, but cannot feasibly have separate contracts 

with myriad local providers.  Their customers rely on lines to support business-

critical devices, like fax machines and credit-card readers.  Intervenors meet 

customer needs by purchasing services (often a “wholesale voice platform” 

combining a copper loop with switching and transport) from local ILECs; it would 

be infeasible to build new facilities in so many far-flung locations.   

Other intervenors—like Level 3 and Windstream—offer voice and high-

speed data to businesses, often using their own fiber networks and local facilities.  

But they sometimes must rely on ILEC services—such as DS1 and DS3 TDM 

circuits—to bridge the “last mile” to connect locations where they lack local 

facilities.  For example, their fiber networks may reach 25 of 27 offices of a large 
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corporation, but they may need to purchase access from ILECs to connect the last 

two offices.1   

XO offers businesses IP-based and TDM-based services.  It operates a fiber 

network, but also purchases DS0 and DS1 circuits from ILECs to offer “Ethernet 

over Copper” and “Ethernet over Serial” service.  These services layer packet-

switched data services on top of traditional TDM circuits.  XO also purchases such 

circuits for resale. 

Hundreds of thousands of businesses rely on the CLEC intervenors, and 

similarly-situated competitors, for high-quality services.  Those services would be 

threatened absent oversight of transitions that undermine the availability, quality, 

and adequacy of inputs CLECs use to meet customer needs.  

B. The Declaratory Ruling 

Seeking to avoid a nationwide experience similar to Fire Island, the FCC 

began In re Technology Transitions, GN Docket No. 13-5, in 2014.  It rejected 

arguments that impairment of devices like fax machines does not trigger §214 

unless ILEC tariffs promise to support them.  Declaratory Ruling ¶114(JA__).  

Tariffs set rates.  They do not define what constitutes “impairment” of service; nor 

do they regulate facility changes affecting adequacy or quality.  Id. ¶115(JA__).  

The FCC determined that, in deciding whether a change impairs service, it would 
                                           
1 Windstream is both a CLEC and the fifth-largest ILEC.  It buys wholesale 
services in some areas and is a wholesale-service provider in others. 
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employ a “functional test” that examines whether a change impairs a “functionality 

. . . on which consumers have come to rely.”  Id. ¶118(JA__).   

C. The Order 

On reconsideration, the FCC again rejected the argument that tariffs limit 

§214’s scope.  Order ¶187(JA__).  Tariffs, the FCC explained, describe charges 

and classifications; they do not “limit section 214 evaluation.”  Id. ¶189(JA__-__).  

The FCC rejected the idea that the filed-rate doctrine defines “service” for 

purposes of §214, as the filed-rate doctrine and §214 have different purposes.  Id. 

¶191(JA__-__). 

The FCC clarified that discontinuing service to a CLEC also requires §214 

approval if it would impair service to the CLEC’s customers.  Order ¶102(JA__-

__).  Section 214, the FCC explained, considers the impact on service for all 

customers, not just a carrier’s own customers.  Id. ¶108(JA__).  To address ILEC 

efforts to discontinue service de facto by raising prices for replacements, the FCC 

adopted an interim rule stating that requests to discontinue a wholesale service will 

be granted only if the carrier offers a “reasonably comparable” alternative.  Id. 

¶101(JA__-__).  The interim rule applies until resolution of the ongoing special 

access proceeding.  Id. ¶136(JA__). 
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SUMMARY OF ARGUMENT 

I. The FCC correctly interpreted §214 to require approval for wholesale 

changes to ILEC facilities and services that would impair or eliminate functionality 

on which consumers rely.  Petitioner’s contrary argument reduces to the assertion 

that service is not “impaired” or “reduced” when fax machines stop working, 

customers can no longer reach 911, medical-monitoring devices stop working, and 

retailer credit-card readers do not function—or even when call clarity and 

reliability decline—absent inconsistency with some representation in a tariff.  But 

§214 is a licensing provision requiring a certificate of public convenience and 

necessity for any change that reduces or impairs the adequacy or quality of service, 

not just changes that create inconsistency with a tariff.  The structure, history, and 

purpose of §214 confirm that construction.  

II. The FCC properly determined that §214 approval is required for 

changes that reduce or impair service to any customer—including CLEC 

customers—not just ILECs’ own direct customers.  Section 214’s plain text 

requires that construction, and longstanding FCC precedent supports it.  

III. The FCC properly required ILECs to provide reasonably-comparable 

replacements before discontinuing wholesale services CLECs rely on to provide 

service to customers.  That requirement is a reasonable exercise of the FCC’s 
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§214(c) authority to condition certificates of public convenience and necessity.  It 

does not constitute impermissible network unbundling.  

ARGUMENT 

I. THE TERMS “IMPAIRMENT OF SERVICE”—AND “ADEQUACY AND QUALITY 
OF SERVICE”—ARE NOT CIRCUMSCRIBED BY CARRIER TARIFFS 

Petitioner’s primary argument (at 25-39) is that the FCC cannot address 

wholesale replacement of infrastructure—no matter how adversely it affects users 

by rendering fax machines, credit-card readers, etc., dysfunctional—because 

“service” in §214 extends only to features expressly identified in carrier tariffs.  

Nothing in the text, structure, purpose, or history of §214 supports that theory; 

each of those factors defies it.  Section 214 is a licensing provision.  It empowers 

the FCC to ensure that carrier facilities provide adequate service to the public and 

that changes do not impair service adequacy or quality.  Tariffs (“schedules of 

charges”) address price and terms—not service adequacy and quality.  Nothing in 

§214 limits the FCC’s authority to changes that would violate existing tariffs or 

require filing of new ones.     

Petitioner’s contrary view defies common sense.  In petitioner’s view, 

service is not “impaired” if a carrier’s copper network so deteriorates that it 

becomes unreliable, so long as reliability is not in the tariff.  Nor is service 

“impaired” if customers can no longer reach 911; fax machines stop working; or 
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retailers’ credit-card readers stop working—so long as those capabilities are not in 

the tariff.  To state the view is to reject it. 

A. Section 214’s Text Contradicts Petitioner’s Argument 

1. “When interpreting a statute, [courts] look first and foremost to its 

text.”  United States v. Alvarez-Sanchez, 511 U.S. 350, 356 (1994).  Section 214 by 

its terms is a licensing provision addressed to service and facility adequacy.  

Entitled “Extension of lines or discontinuance of service,” it requires carriers to 

obtain FCC approval when they wish (for example) to “construct[ ]” or “operate” a 

line.  47 U.S.C. §214(a).  That has nothing to do with tariffs (which the Communi-

cations Act calls “schedules of charges”).  Rather, §214 is about the FCC’s 

authority to approve (or not approve) changes to carrier facilities and the quality of 

carrier service in the public interest.   

Section 214 declares that “[n]o carrier shall discontinue, reduce, or impair 

service to a community, or part of a community” unless “neither the present nor 

future public convenience and necessity will be adversely affected thereby.”  

47 U.S.C. §214(a).  That has nothing to do with tariffs or “schedules of charges.”  

It addresses “discontin[uing], reduc[ing], or impair[ing] service”—a phrase encom-

passing actions that decrease availability, quality, or capabilities of services on 

which customers rely.   
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Petitioner insists (at 25) that §214(a) applies only if the alteration will 

impair a service so “that service” no longer reflects the “carrier’s tariff or 

contract.”  But §214 requires approval for changes that “reduce” or “impair” 

service; not changes that “impair a service, in violation of the tariff ” or that 

“require filing a new tariff.”  Petitioner asks the Court to “add[ ] words that are not 

in the statute.”  Pub. Citizen, Inc. v. Rubber Mfrs. Ass’n, 533 F.3d 810, 816 (D.C. 

Cir. 2008).   

Had Congress intended to limit §214 to tariff specifications, it would have 

used the term “schedule of charges” as in §203(a), which creates the tariff-filing 

requirement.  But §214 does not use that term.  Conversely, §203(a) does not use 

“service.”  When Congress uses different terms in different sections, it “intend[s] 

its different words to make a legal difference.”  Burlington N. & Santa Fe Ry. Co. 

v. White, 548 U.S. 53, 62-63 (2006).  Petitioner finds nothing in §214’s text or 

history indicating that Congress understood service to be unimpaired despite 

degradation of quality or capabilities, absent a tariff violation.  

Petitioner’s view is structurally unsound.  The Communications Act 

addresses tariffs—schedules of charges—in §§201-205.  Sections 206-209 address 

remedies.  Section 214 addresses something different—service and the adequacy of 

carrier facilities.  Petitioner would render §214 superfluous.  In petitioner’s view, 

service is impaired only by changes that would render a service inconsistent with a 
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tariff, rendering the change a violation (or obligating the filing of a new tariff ).  

But the FCC may address tariff violations and new tariff filings under 47 U.S.C. 

§§204-205; §214’s certificate requirements would be unnecessary.  It is inappro-

priate to render any provision superfluous.  See Hibbs v. Winn, 542 U.S. 88, 101 

(2004).  

2. Petitioner’s construction also defies the last proviso of §214(a).  That 

proviso states that “installation, replacement, or other changes in plant, operation, 

or equipment” do not require approval unless they “impair the adequacy or quality 

of service provided.”  47 U.S.C. §214(a) (emphasis added).  Petitioner invokes that 

proviso, but ignores the corollary:  “[A] certificate will have to be obtained if the 

[change] . . . would impair the adequacy or quality of service provided.”  H.R. Rep. 

No. 78-142, at 14 (emphasis added).   

That describes the situation here.  Petitioner’s members want to change their 

facilities in ways that threaten to render services unusable for many purposes.  That 

impairs “adequacy” of service in any sense of those words.  “Adequacy” means 

“sufficiency for a purpose.”  Webster’s Second New International Dictionary 31 

(1934).  Making phones unusable for faxes, alarms, credit-card readers, 911 calls, 

etc., impairs telephone-service “adequacy” for the very uses for which consumers 

rely on it.  They likewise impair the “quality” of service, rendering it different—
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and unfit for uses it previously served.  See id. at 2031 (defining “quality” as “an 

attribute” or “characteristic”).   

Precedent interpreting similar language in common-carrier statutes confirms 

that conclusion.  See 2B N. Singer & J. Singer, Sutherland Statutes and Statutory 

Construction §51:2 (7th ed. 2007).  This Court has held that “adequate service” in 

the Motor Carrier Act of 1935 and the Civil Aeronautics Act of 1938 encompasses 

“the ‘quality of service’ that a carrier must provide,” including “passenger 

comfort.”  Action on Smoking & Health v. CAB, 699 F.2d 1209, 1213-14 (D.C. Cir. 

1983) (smoking regulated under service adequacy).  If “adequate service” 

encompasses issues of “comfort,” then service adequacy surely encompasses 

changes that render ordinary uses impossible.    

B. Petitioner Ignores §214’s Structure and Purpose 

Section 214’s “place in the overall statutory scheme” confirms it is not 

limited to changes that contravene a tariff.  Davis v. Mich. Dep’t of Treasury, 489 

U.S. 803, 809 (1989).  Section 214 does not merely require approval for 

acquisition or operation of “lines,” or modifications to “plant” or “equipment.”  47 

U.S.C. §214(a).  It permits the FCC to “order any carrier . . . to provide itself with 

adequate facilities for the expeditious and efficient performance of its service.”  Id. 

§214(d) (emphasis added).  Section 214 is thus about ensuring appropriate service, 
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and empowers the FCC to require carriers to have adequate equipment to provide 

it. 

Tariffs, by contrast, regulate charges.  Section 203 requires carriers to file 

“schedules showing all charges” and all “classifications, practices, and regulations 

affecting such charges,” so the FCC can ensure just-and-reasonable rates.  

47 U.S.C. §203(a); see id. §201(b).  Nothing suggests tariffs are relevant to §214, 

any more than certificates of public convenience and necessity are relevant to 

§203.  The Supreme Court and this Court have noted that many Title II provisions 

are “premised upon the tariff-filing requirement of §203.”  Neither court has 

identified §214 as such a provision.  MCI Telecomms. Corp. v. Am. Tel. & Tel. 

Co., 512 U.S. 218, 230-31 (1994); see Sw. Bell Corp. v. FCC, 43 F.3d 1515, 1517-

18, 1524 (D.C. Cir. 1995).   

Petitioner’s construction also yields structural anomalies.  When the FCC 

reviews §214 requests to build or transfer facilities, for example, it considers all 

consumer benefits, including the uses supported and competition.2  See Haw. Tel. 

Co., 589 F.2d at 658.  In petitioner’s view, a carrier can promise myriad benefits to 

obtain approval—that the change will help support faxes, 911 calls, or clarity.  But 

                                           
2 For decades, the FCC has considered five factors in evaluating §214 applications, 
only one of which relates to rates.  See Declaratory Ruling, Second Report and 
Order, and Order on Reconsideration ¶62, In re Tech. Transitions, GN Docket No. 
13-5, FCC 16-90 (Jul. 15, 2016) (“Second R&O”).   
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the FCC would be powerless under §214 to address later changes that withdraw 

those benefits (absent a tariff violation).  That makes no sense. 

C. Petitioner’s Construction Contradicts §214’s Purpose and History 

Petitioner’s argument rests on the premise that, when “Congress amended 

§214,” Congress must have “understood a carrier’s ‘service’ to depend wholly on 

what the carrier offered in its tariffs.”  Pet’r. Br. 25-26.  That theory is bereft of 

historical support.  Petitioner identifies nothing in §214’s history where Congress 

equated §214’s scope with tariff specifications.  Petitioner identifies no mention of 

tariffs in connection with §214’s history at all.  And §214’s history and purpose 

defy petitioner’s theory.   

1. When a provision is “transplanted from another legal source . . . it 

brings the old soil with it.”  Evans v. United States, 504 U.S. 255, 260 n.3 (1992).  

Section 214 derives from the Transportation Act’s amendments to the ICA, in 

particular §§1(18)-(22).  See p. 2, supra.  Those 1920 amendments did not 

replicate the ICC’s longstanding tariffing authority.  See Interstate Commerce Act 

of 1887, Pub. L. No. 49-41, §1, 24 Stat. 379.  They gave the ICC new authority 

over facilities and the adequacy of services precisely because the ICC’s prior 

tariffing authority did not.  The ICC had been, for example, unable to ensure that 

railroads’ “carrying capacity” would keep up with demand.  R.R. Comm’n of Wis. 

v. Chi., B. & Q. R. Co., 257 U.S. 563, 582-83 (1922).  Congress thus amended the 
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ICA in the 1920s so the ICC could ensure “adequate service,” i.e., service meeting 

the “needs of both intrastate and interstate commerce.”  Colorado v. United States, 

271 U.S. 153, 168 (1926) (emphasis added).  It is those same sorts of needs that the 

FCC addressed under §214—a descendant of the 1920 amendments—here.  It 

cannot be that, when Congress transplanted ICA provisions into the Communi-

cations Act, it sought to impose the opposite result.  

2. Petitioner’s theory also defies the purpose and history of the 1943 

amendments to §214.  Those amendments sought to protect “telegraph service 

capacity” during the Western Union-Postal merger, H.R. Rep. No. 78-69, at 3, and 

to put the industry on secure financial footing to invest in facilities—like high-

speed equipment—necessary for “more adequate service,” S. Rep. No. 78-13, at 2 

(1943); see also H.R. Rep. No. 78-69, at 3.  System capacity and “adequate 

service” were not in tariffs.  See, e.g., W. Union Tel. Co., Western Union 

Telegraph Co. Tariff Book No. 73 (1941) (“WU Tariff”).  Congress focused on the 

“serious deterioration of telegraph service” and sought to have carriers provide 

“better service.”  89 Cong. Rec. 770, 773, 776 (1943) (comments of Reps. 

Bulwinkle, Marcantonio, and Halleck).  Tariffs, however, did not describe service 

quality.  Petitioner’s view would render §214 useless to protect the interests—

including capacity and quality—the 1943 amendments were designed to safeguard.  
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Petitioner’s own example illustrates its error.  See Pet’r. Br. 26 & n.11 

(quoting 89 Cong. Rec. 786 (1943) (Statement of Rep. Brown)).  Congress 

contemplated that, even when Western Union and Postal each had an office in the 

same building, the merged company “would have to keep both offices open until 

an application was made to the Commission, and permission was given to close 

one of the offices.”  89 Cong. Rec. 787.  But where and how many offices a carrier 

had in any city were often not in the tariff.  For example, Western Union 

maintained 100 or so branch offices in New York City from the 1940s to 1970s.  

See In re Application of the W. Union Tel. Co., New York, NY, for Consolidation of 

22 Public Tel. Offices into Single Public Message Center, 37 F.C.C. 2d 817, 820, 

827 (1972).  Those are not listed in tariffs.  See WU Tariff at 214.  

Petitioner repeatedly claims (at 22, 26, 41) that the 1943 amendments were 

directed at “continuity” and thus sought only to prevent communities from being 

“cut off .”  The statute says the opposite:  It says changes are permitted without 

approval only if they do not impair “adequacy or quality of service”; it does not say 

approval is needed only if changes would leave a community wholly without 

service.  Section 214(a)’s final proviso—which allows carriers to alter facilities 

without approval if they do not impair service—is also fatal to petitioner’s 

argument:  It shows that changes require approval if they will impair service—not 

just if they eliminate it altogether.  See p. 2, supra.   
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3. Petitioner implies (at 5) that §214 must be limited to tariffs because, 

while an early Senate draft focused on “abandonment of” facilities, the enacted 

language uses the term “service”—which petitioner erroneously equates with 

tariffs.  Pet’r. Br. 5-6.  But the change reflects the opposite:  Congress wanted to 

ensure that all significant changes (not just abandonments) would require FCC 

approval if they affect service quality or adequacy.   

The original Senate bill required approval to abandon “a line, plant, office, 

or other physical facility,” while the House bill required approval to “discontinue 

service to a community.”  H.R. Rep. No. 78-142, at 14.  That House language was 

criticized as inadequate to prevent abandonment of facilities needed for adequate 

service.  See 89 Cong. Rec. 773, 777 (comments of Rep. Marcantonio).  

Dissatisfied with the House bill, the Senate conferees “insisted upon the inclusion 

. . . of the words ‘reduce or impair’ the service,” to make clear that carriers could 

not “make major installations or abandonments, or . . . modify existing installations 

to a degree that service is affected, without first going to the [FCC] for the 

authorizations duly provided by law.”  Id. at 1093 (statement of Sen. McFarland, 

describing Conference Committee changes) (emphasis added).  It is thus effects on 

service—not cutting off communities—that triggers §214’s requirements. 

The changes here fall into §214’s heartland.  Petitioner’s members 

contemplate wholesale replacement of facilities to move to new technology, 
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replacing copper with fiber, and substituting IP for TDM.  Those are not the 

“minor installations or abandonments” Congress meant to exempt from §214.  

89 Cong. Rec. 1093 (emphasis added).  Petitioner’s members seek to “modify 

existing installations to a degree that service is affected.”  Id.  They propose 

precisely the major “changes in plant” that significantly affect consumers for 

which “a certificate will have to be obtained.”  H.R. Rep. No. 78-142, at 14. 

D. The FCC’s Longstanding Construction Merits Deference 

If the meaning of §214 is subject to reasonable debate, this Court must defer 

to the FCC’s construction.  Deference is especially appropriate here.  An agency 

construction “has peculiar weight when it involves the contemporaneous 

construction of a statute by the men charged with the responsibility of setting its 

machinery in motion, of making the parts work efficiently and smoothly while they 

are yet untried and new.”  Norwegian Nitrogen Prods. Co. v. United States, 288 

U.S. 294, 315 (1933).  Here, the FCC has long rejected any reading of §214 that 

would limit it to tariff terms. 

For example, in the Western Union-Postal merger, the FCC asserted 

jurisdiction over “changes in facilities and services” that could diminish quality or 

adequacy.  WU-Postal Order at 170; see id. at 160.  The merger plan thus 

precluded removal of trunk lines that “form[ed] part of a protection network to 

Western Union’s existing lines, or which may be necessary to provide adequate 
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margin for growth of loads.”  Id. at 161.  That focus on preserving network 

capacity and redundancy defies petitioner’s view (at 27) that §214 is irrelevant 

unless the change would render a service inconsistent with a tariff.  Tariffs do not 

describe trunk lines, redundancy, or network capacity.    

Five years later, the FCC addressed potential service impairment that might 

result if Western Union contracted with a local telephone company to operate an 

office, citing complaints that the telephone company offered “exceedingly poor 

telephone service” because of (among other things) lack of “trained personnel.”  In 

re Application of the W. Union. Tel. Co. for an Authorization Under Section 214 of 

the Commc’ns Act of 1934, as Amended, 12 F.C.C. 1010, 1022-23 (1948).  The 

identity, training, or experience of personnel is not a matter for tariffs either.   

Early FCC regulations likewise focus on adequacy and quality, not tariffs.  

The FCC’s 1946 regulations interpreted “discontinuance, reduction, or impairment 

of service” to include “closure by a carrier of a public telegraph office,” see 47 

C.F.R. §63.60(a)(1) (1946), even though branch offices often were not listed in 

tariffs.  See p. 17, supra.  They also required approval for termination or suspen-

sion of pickup and delivery service, substitution of a delivery agency in lieu of 

delivery by the carrier, and removal of certain trunk lines, with no reference to 

tariffs.  See 47 C.F.R. §§63.60, 63.62, 63.64.   

USCA Case #15-1414      Document #1631514            Filed: 08/22/2016      Page 35 of 49



21 
 

Petitioner argues (at 29) that the FCC’s regulation of telegraph office hours 

shows customer “inconvenience” does not trigger §214.  Petitioner ignores 

regulations addressing myriad other issues unrelated to tariffs.  See p. 20, supra.  

Besides, the FCC regulated office hours.  While it did forbear from regulating 

changes that did not alter the total number of hours offices remained open, from 

the outset it required—in 47 C.F.R. §63.64(3) (1946)—special approval under 

§214 to reduce office hours to fewer than eight daily.  If §214 approval is required 

to reduce a facility’s hours from eight to seven, it is required for changes that 

fundamentally reduce capabilities, such as the capacity to carry faxes, call 911, etc.  

Petitioner’s notion that impairments to “adequacy” and “quality” do not count 

unless they violate a tariff defies historical practice.   

E. The Filed-Rate Doctrine Undermines Petitioner’s Interpretation 

Petitioner urges that the “filed-rate doctrine” proves that “service” in §214 is 

co-extensive with a carrier’s tariff.  Pet’r. Br. 26-27.  But the filed-rate doctrine 

precludes courts from enforcing agreements to depart from tariff rates or terms.  

See Am. Tel. & Tel. Co. v. Cent. Office Tel., Inc., 524 U.S. 214, 223 (1998).  It thus 

confirms the FCC’s view that tariffs address one issue—rates—while §214 is 

about the adequacy of service.   

If anything, the filed-rate doctrine undermines petitioner’s position.  That 

doctrine vindicates FCC authority, ensuring courts and others do not “usur[p] a 
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function that Congress has assigned to a federal regulatory body.”  Ark. La. Gas 

Co. v. Hall, 453 U.S. 571, 582 (1981).  Petitioner reads it to do the opposite—to 

circumscribe FCC authority by precluding it from addressing network changes 

absent a tariff violation.  The filed-rate doctrine, moreover, precludes individual 

customers from demanding rates outside the tariff or preferential (and thus 

discriminatory) treatment at the same rate.  But it has never been read to prevent 

the FCC from requiring carriers to provide adequate service to all customers.   

F. Petitioner’s Vagueness Challenge Is Moot 

Petitioner argues (at 35-38) that the FCC’s functional test is vague.  The 

FCC has since issued rules for applying its test.  See Second R&O ¶¶88-170.  

Petitioner’s vagueness argument is moot.  See Schering Corp. v. Shalala, 995 F.2d 

1103, 1105 (D.C. Cir. 1993).   

II. DISCONTINUANCE OF AND ALTERATIONS TO WHOLESALE SERVICES CAN 
TRIGGER §214 REVIEW 

Petitioner argues (at 39-47) that discontinuance of wholesale services cannot 

trigger §214.  That contention defies §214’s text and settled precedent. 

A. Retail Customers of Carriers that Rely on Incumbents’ Services 
Are Part of the “Community” 

Section 214 requires carriers to seek approval for changes that would 

“impair service to a community or part of a community.”  47 U.S.C. §214(a).  

CLEC customers are part of the “community.”  If Congress meant to focus solely 

on a “carrier’s own direct customers” instead of the “community,” it would have 
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said so; it did not.  And discontinuing service to a CLEC clearly can “impair” the 

CLEC’s customers’ service.  CLECs often “cannot readily obtain a replacement 

input that would allow [them] to maintain [their] existing service without reduction 

or impairment.”  Order ¶117(JA__).  Thus, §214’s plain text—which petitioner 

fails to address—requires carriers to seek approval before discontinuing a 

wholesale service when doing so would impair service to the part of the 

community CLECs serve—not just to the incumbent’s own customers. 

The FCC adopted that interpretation decades ago.  In In re Western Union 

Telegraph Co. Petition for Order To Require the Bell System To Continue To 

Provide Group/Supergroup Facilities, the FCC considered whether AT&T needed 

approval to discontinue service to Western Union.  74 F.C.C. 2d 293 (1979).  It in-

terpreted “community” as “the using public,” and held that approval is required 

when discontinuing a service to another carrier “will result in an actual 

discontinuance, reduction or impairment to the latter carrier’s customers.”  Id. at 

296 (emphasis added).  Petitioner (at 43-45) dismisses that case (and its progeny) 

as “accretive accident.”  But that decision answered the question consistent with 

the customer-centric view the FCC adopted in §214’s earliest days.  See pp. 20-21, 

supra.  That interpretation at least merits deference.  
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B. Petitioner’s Contrary Arguments Lack Merit 

Petitioner asserts (at 39) that the community is “fully protect[ed]” when an 

incumbent shuts down a service the CLEC needs because the CLEC must obtain 

FCC approval before discontinuing or impairing its service.  However, as the FCC 

explains (at 49), the FCC in such circumstances “may have no real choice but to 

allow the competitive LEC to leave the retail market,” rendering the CLEC’s 

customers’ service impaired or unavailable.  Prohibiting the CLEC from exiting 

would be pointless, because the incumbent’s change renders it incapable of 

providing the service.  For that reason, the FCC recently established that a CLEC’s 

request to discontinue service because it can no longer purchase copper loops will 

be granted automatically.  Second R&O ¶195.   

Petitioner also points to 47 U.S.C. §251, which requires ILECs to give 

CLECs notice of network changes.  Pet’r. Br. 40.  Discontinuance of wholesale 

services cannot require approval under §214, petitioner asserts, because that would 

render §251’s notice requirement superfluous.  Id. at 41.  As the FCC explains (at 

46), that argument is waived.  It is also incorrect.  Enacted 62 years after §214, 

§251 cannot be taken as altering §214’s scope.  “[L]ater enacted laws . . . are 

beside the point” when they “do not seek to clarify an earlier law.”  Almendarez-

Torres v.  United States, 523 U.S. 224, 237 (1998).  No one suggests §251 clarifies 

§214’s requirements.  And the Order does not render §251 superfluous.  ILECs 
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must provide §251 notice for any network change.  But an ILEC need not seek 

§214 approval for the change if “there will be no discontinuance, reduction, or 

impairment of service to end users, including carrier-customers’ end users.”  Order 

¶102(JA__).   

Finally, petitioner claims §214 is irrelevant if customers can turn to 

alternative providers because Congress was solely interested in “continuity of 

service.”  Pet’r. Br. 41.  Availability of alternatives is certainly a factor in deciding 

whether the public interest favors granting a §214-discontinuance application.  But 

§214 does not permit carriers to terminate, impair, or reduce service based on their 

intuitions regarding availability of alternatives.  To the contrary, the FCC has long 

held that approval is required to discontinue a service even when substitutes exist.  

For example, the FCC’s 1946 rules required approval to replace carrier-run 

telegraph offices with agency-run offices.  See pp. 20-21, supra.  Similarly, 

Congress contemplated that, even when Western Union and Postal had offices in 

the same building, one office could be closed only with approval.  See p. 17, supra.  

Availability of substitutes is a factor in deciding whether to grant approval.  See 47 

C.F.R. §63.71(a)(5).  It is not an exemption to §214’s requirement that approval 

be sought.  
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III. THE WHOLESALE-REPLACEMENT REQUIREMENT IS LAWFUL 

A. The FCC Has Jurisdiction 

The FCC properly required that, for an interim period, ILECs offer a 

“reasonably comparable” replacement when eliminating wholesale services on 

which CLECs rely in providing service to their own customers (the “wholesale-

replacement requirement”).   

1. Petitioner urges (at 48) the requirement is inconsistent with the pre-

requisites for unbundling under §251.  But no party urged below—in comments or 

on reconsideration—that the FCC’s construction of §214, in effect, imposed 

unbundling obligations without meeting §251’s requirements.  The FCC did not 

address that argument.  Petitioner’s argument is waived.  See 47 U.S.C. §405(a).   

2. The argument also lacks merit.  Petitioner overlooks the FCC’s 

§214(c) authority to attach conditions to certificates.  Section 214(c) requires only 

that conditions be, in the FCC’s “judgment,” required by “the public convenience 

and necessity.”  ILECs must obtain §214 certificates before eliminating legacy 

services.  The wholesale-replacement requirement is a legitimate and reasonable 

condition on the issuance of such certificates.   

Indeed, the Order provides that §214 approval is required only when 

terminating a wholesale service will impair CLEC customers’ service.  Order 

¶¶114-115(JA___-___).  Requiring ILECs to offer a comparable replacement 
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limits or prevents that impairment.  Given the FCC’s authority to deny applications 

to discontinue wholesale service if they harm the public interest, the FCC surely 

can impose the lesser measure of conditioning approval on the provision of 

alternative services to mitigate that harm. 

Petitioner likewise errs in urging (at 53) that the FCC cannot use its §214(c) 

conditioning authority to protect competition.  This case is not merely about 

competition; it is also about preventing service impairment.  Besides, under 

established law, the §214 public-interest analysis covers competition.  See Haw. 

Tel. Co., 589 F.2d at 658.  Just as the FCC can consider competition in its public-

interest review when deciding whether to grant a certificate, it can consider 

competition when deciding whether to attach conditions to a certificate.   

3. Petitioner urges (at 48) that the wholesale-replacement requirement 

effectively “requires carriers to offer unbundled access” to their networks.  The 

FCC, petitioner urges, attempted to use “general [§214(c)] conditioning authority” 

to evade the prerequisites §251 ordinarily imposes for “industry-wide 

unbundling.”  Pet’r. Br. 50.  Even apart from waiver issues, the Order is not an 

exercise of §251 unbundling authority.  Section 251 took “unbundled elements,” 

which previously “exist[ed] only deep within the bowels of” ILEC networks, and 

required them to be “brought out” for the first time and made available “to rivals” 

on “compulsion of the 1996 Act.”  Verizon Commc’ns, Inc. v. Law Offices of 
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Curtis V. Trinko, LLP, 540 U.S. 398, 410 (2004).  The Order is different.  It does 

not reach into ILECs’ facilities and compel them to offer, for the first time, parts of 

their network to competitors.  The Order addresses services—ones ILECs already 

offer—not facilities.  And it prohibits elimination of those services absent a 

reasonably comparable alternative.  That is fundamentally different.  See Verizon 

Commc’ns, 540 U.S. at 410 (distinguishing between unbundling of network 

facilities and cases where the “defendant was already in the business of providing a 

service”).  

Moreover, unlike unbundling—which is compulsory—many services 

covered by the wholesale-replacement requirement concededly are offered vol-

untarily.  See Pet’r. Br. 12, 21.  Petitioner and its largest members have 

consistently declared they offer wholesale voice platforms by choice.3  Section 214 

reaches nothing if not the elimination of services ILECs offered voluntarily. 

To the extent the wholesale-replacement requirement covers services not 

offered voluntarily—in some instances, special access services—ILECs must offer 

those services to meet pre-existing obligations expressly preserved by §251.  The 

FCC adopted special-access-service rules under §201(a) a decade before §251 was 

enacted.  See In re MTS/WATS Market Structure, Third Report and Order, 93 
                                           
3 See Letter of Frank Simone, Counsel for AT&T, to Marlene H. Dortch, Secretary, 
FCC, GN Docket No. 13-5, at 2, (filed July 31, 2015)(JA__) (“AT&T Ex Parte”); 
Reply Comments of Verizon, GN Docket No. 13-5, at 9 (filed Mar. 9, 
2015)(JA___).   
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F.C.C. 2d 241 ¶¶12, 14, 37, 246-247 (1983).  Section 251 preserves the FCC’s 

§201 authority, 47 U.S.C. §251(i), as well as those pre-existing obligations, id. 

§251(g).  The principle petitioner invokes (at 50)—that agencies may not act 

through general authority to bypass more specific statutory provisions—has no 

application where, as here, Congress included a savings clause stating that the 

specific provision should not be construed to limit the general authority.  See 47 

U.S.C. §251(i).  

Finally, unbundling requires that the separated elements be offered at cost-

based rates computed using Total Element Long Run Incremental Cost 

(“TELRIC”).  See Verizon Commc’ns v. FCC, 535 U.S. 467, 493-97 (2002).  

Wholesale voice platforms and special access are sold at different, and signif-

icantly higher, ILEC-initiated rates.  See, e.g., Covad Commc’ns Co. v. FCC, 450 

F.3d 528, 552-53 (D.C. Cir. 2006).  Unbundling this is not. 

B. Wholesale Voice Platforms Are Interstate Services 

Petitioner argues (at 52) that the FCC lacks jurisdiction to impose 

reasonable-replacement obligations for wholesale voice platforms because CLECs 

allegedly use them “to sell local telephone service”—not interstate services.  That 

argument is waived and meritless.   

1. Arguments raised “in a less than complete way” cannot preserve an 

issue for review.  Bartholdi Cable Co. v. FCC, 114 F.3d 274, 279 (D.C. Cir. 1997).  
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An argument must be presented so the FCC “necessarily would have seen the 

question raised . . . as part of the case presented to it.”  New England Pub. 

Commc’ns Council v. FCC, 334 F.3d 69, 79 (D.C. Cir. 2003) (quotation marks 

omitted).  Petitioner’s argument fails that test.  The jurisdiction issue was raised 

only in a single sentence in a last-minute ex parte filing by AT&T, stating:  “[A]ny 

attempt to condition the withdrawal of [wholesale platform] services on the 

availability of replacement services that must meet either an ‘equivalent or 

reasonable comparable rates, terms and conditions’ standard must initially address 

the Commission’s jurisdiction over services that are local in nature, do not appear 

in any interstate tariffs, and are not classified as §251 [unbundled elements].”  

AT&T Ex Parte at 2(JA__).   

This Court found waiver on nearly identical facts in New England Public 

Communications Council.  334 F.3d at 79.  There, it held that appellants had 

waived an argument raised in “a single sentence” “just once in the middle of [a] 

letter.”  Id.  Agencies “need not sift pleadings and documents to identify arguments 

that are not stated with clarity.”  Id. (quotation marks omitted).4   

It matters not that the Order briefly mentioned the issue in a footnote (¶147 

n.504(JA__)).  “The mere fact that the Commission discusses an issue does not 

mean that it was provided a meaningful ‘opportunity to pass’ on the issue . . . 
                                           
4 “[R]elying on such ex parte submissions ‘to satisfy Section 405 is a risky 
strategy.’”  Globalstar, Inc. v. FCC, 564 F.3d 476, 484 (D.C. Cir. 2009). 
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through the adversarial process.”  Bartholdi, 114 F.3d at 280.  That adversarial 

process was particularly lacking here given that no party responded to AT&T’s 

last-minute contention. 

2. Besides, wholesale voice platforms are interstate services within the 

FCC’s jurisdiction.  Petitioner assumes that CLECs use wholesale voice platforms 

exclusively to offer intrastate “local telephone service.”  Pet’r. Br. 52.  But CLECs 

use wholesale voice platforms to offer “exchange access,” which also allows 

customers to make and receive interstate and international long-distance calls.  

Wholesale voice platform agreements thus permit CLECs to bill long-distance 

carriers access charges for long-distance calls.  See Comments of Granite 

Telecommunications, LLC, GN Docket No. 12-353, Ex. B, Attachment 1 §4.2.5 

(filed Jan. 28, 2013)(JA___-___).  UNE-P—which offered equivalent capability—

likewise allowed CLECs to assess interstate access charges.  See Implementation of 

the Local Competition Provisions in the Telecomms. Act of 1996, First Report and 

Order, 11 F.C.C.R. 15499, 15682 ¶363, n.772 (1996).  The wholesale platform 

could not possibly allow CLECs to levy interstate access charges if the CLEC 

services were wholly intrastate.  

CONCLUSION 

The petition for review should be denied. 
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